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Presidential Documents 


Title 3—The President 

EXECUTIVE ORDER 11651 
Textile Trade Agreements 

By virtue of the authority vested in me by Section 204 of the Agricul¬ 
tural Act of 1956 (76 Stat. 104), as amended (7 U.S.C. 1854), and 
section 301 of title 3 of the United States Code, and as President of the 
United States, it is hereby ordered as follows: 

Section 1 . (a) The Committee for the Implementation of Textile 
Agreements (hereinafter referred to as the Committee), consisting of 
representatives of the Departments of State, the Treasury, Commerce, 
and Labor, with the representative of the Department of Commerce as 
Chairman, is hereby established to supervise the implementation of all 
textile trade agreements. It shall be located for administrative purposes 
in the Department of Commerce. The President’s Special Representative 
for Trade Negotiations, or his designee, shall be a non-voting member 
of the Committee. 

(b) Except as provided in subsection (c) of this section, the Chairman 
of the Committee, after notice to the representatives of the other member 
agencies, shall take such actions or shall recommend that appropriate 
officials or agencies of the United States take such actions as may be 
necessary to implement each such textile trade agreement: Provided, 
however, that if a majority of the voting members of the Committee 
have objected to such action within ten days of receipt of notice from 
the Chairman, such action shall not be taken except as may otherwise 
be authorized. 

(c) To the extent authorized by the President and by such officials 
as the President may from time to time designate, the Committee shall 
take appropriate actions concerning textiles and textile products under 
Section 204 of the Agricultural Act of 1956, as amended, and Articles 3 
and 6 of the Long Term Arrangement Regarding International Trade 
in Cotton Textiles done at Geneva on February 9, 1962, as extended, 
and with respect to any other matter affecting textile trade policy. 

Sec. 2. (a.) The Commissioner of Customs shall take such actions as 
the Committee, acting through its Chairman, shall recommend to carry 
out all agreements and arrangements entered into by the United States 
pursuant to Section 204 of the Agricultural Act of 1956, as amended, 
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THE PRESIDENT 


with respect to entry, or withdrawal from warehouse, for consumption 
in the United States of textiles and textile products. 

(b) Under instructions approved by the Committee, the Secretary of 
State shall designate the Chairman of the United States delegation to 
all negotiations and consultations with foreign governments undertaken 
with respect to the implementation of textile trade agreements pursuant 
to this Order. The Secretary of State shall make such representations 
to foreign governments, including the presentation of diplomatic notes 
and other communications, as may tie necessary to carry out this Order. 

Sec. 3. Executive Order No. 11052 of September 28, 1962, as 
amended, and Executive Order No. 11214 of April 7, 1965, are hereby 
superseded. Directives issued thereunder to the Commissioner of Customs 
shall remain in full force and effect in accordance with their terms until 
modified pursuant to this Order. 

Sec. 4. This Order shall be effective upon its publication in the 
Federal Register. 



The White House. 


March 3, 1972 . 

[FR Doc.72-3475 Filed 3-3-72; 12:39 pm] 
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Rules and Regulations 


Title 12—BANKS AND BANKING 

Chapter II—Federal Reserve System 

SUBCHAPTER A—BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 

PART 201—advances and dis¬ 
counts BY FEDERAL RESERVE BANKS 

Eligibility of Consumer Loans and 
Finance Company Paper 

Effective immediately, § 201.104 is re¬ 
vised to read as follows: 

§ 201.104 Eligibility of consumer loans 
and finance company paper. 

(a) The Board of Governors has clar¬ 
ified and modified its position with re¬ 
spect to the eligibility of consumer loans 
and finance company paper for discount 
with and as collateral for advances by 
the reserve banks. 

(b) Section 13, paragraph 2, of the 
Federal Reserve Act authorizes a Federal 
Reserve Bank, under certain conditions, 
to discount for member banks ••• • • 
notes, drafts, and bills of exchange aris¬ 
ing out of actual commercial transac¬ 
tions: that is, notes, drafts, and bills of 
exchange issued or drawn for agricul¬ 
tural, industrial, or commercial purposes, 
or the proceeds of which have been used, 
or are to be used, for such purposes, the 
Board of Governors of the Federal Re¬ 
serve System to have the right to deter¬ 
mine or define the character of the paper 
thus eligible for discount, within the 
meaning of this Act.” 

(c) It continues to be the opinion of 
the Board that borrowing for the pur¬ 
pose of purchasing goods is borrowing 
for a commercial purpose, whether the 
borrower intends to use the goods himself 
or to resell them. Hence, loans made to 
enable consumers to purchase automo¬ 
biles or other goods should be included 
under commercial, agricultural, and in¬ 
dustrial paper within the meaning of the 
Federal Reserve Act, and as such are 
eligible for discounting with the Reserve 
Banks and as security for advances from 
the Reserve Banks under section 13, par¬ 
agraph 8 , of the Federal Reserve Act as 
long as they conform to requirements 
with respect to maturity and other mat¬ 
ters. This applies equally to loans made 
directly by banks to consumers and to 
paper accepted by banks from dealers or 
finance companies. It also applies to 
notes of finance companies themselves as 
long as the proceeds of such notes are 
used to finance the purchase of con¬ 
sumer goods or for other purposes which 
are eligible within the meaning of the 
Federal Reserve Act. 

f d> If there is any question as to 
whether the proceeds of a note of a fi¬ 
nance company have been or are to be 
used for a commercial, agricultural, or 
industrial purpose, a financial state¬ 
ment of the finance company reflecting 
an excess of notes receivable which ap¬ 


pear eligible for rediscount (without re¬ 
gard to maturity) over total current lia¬ 
bilities (i.e., notes due within 1 year) may 
be taken as an indication of eligibility. 
Where information is lacking as to 
whether direct consumer loans by a fi¬ 
nance company are for eligible purposes, 
it may be assumed that 50 percent of 
such loans are ‘‘notes receivable which 
appear eligible for rediscount”. In addi¬ 
tion, that language should be regarded 
as including notes given for the purchase 
of mobile homes that are acquired by a 
finance company from a dealer-seller of 
such homes. 

(e) The principles stated above apply 
not only to notes of a finance company 
engaged in making consumer loans but 
also to notes of a finance company en¬ 
gaged in making loans for other eligible 
purposes, including business and agricul¬ 
tural loans. Under section 13a of the Fed¬ 
eral Reserve Act, paper representing 
loans to finance the production, market¬ 
ing, and carrying of agricultural prod¬ 
ucts or the breeding, raising, fattening, 
or marketing of livestock is eligible for 
discount if the paper has a maturity of 
not exceeding 9 months. Consequently, a 
note of a finance company the proceeds 
of which are used by it to make loans 
for such purposes is eligible for discount 
or as security for a Federal Reserve ad¬ 
vance, and such a note, unlike the note 
of a finance company making consumer 
loans, may have a maturity of up to 9 
months. 

By order of the Board of Governors, 
February 25, 1972. 

r seal 1 Tynan Smith, 

Secretary. 

[FR Doc.72-3266 Filed 3-3-72:8:51 ami 

Title 14—AERONAUTICS 
AND SPACE 

Chapter I—Federal Aviation Adminis¬ 
tration, Department of Transportation 

[Docket No. 72-CE-6-AD; Arndt. 39-13981 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Bendix Wheel Assemblies (TSO C26B) 

Amendment 39-1393 (37 F.R. 3409). 
AD 72-4-2. applicable to Bendix wheel 
assemblies installed on Boeing 747 series 
airplanes is an Airworthiness Directive 
which requires repetitive inspections and 
replacement where necessary of the sub¬ 
ject wheel assemblies. 

Subsequent to the issuance of AD 
72-4-2 the agency has determined, based 
on information provided by Bendix re¬ 
garding the implementation of new in¬ 
spection procedures, that wheels manu¬ 
factured after such implementation need 
not be subject to the AD. In addition, 


the manufacturer has issued Supplement 
No. 1 dated February 11, 1972, to it Serv¬ 
ice Information Letter No. 319 dated 
September 16, 1971, permitting use of a 
one time eddy current inspection, which 
the agency has determined to be an 
equivalent to those required by the AD. 
Accordingly, the AD is being amended to 
include these changes. 

Since this amendment is relaxatory 
in nature and is in the interest of safety 
it imposes n6 additional burden on any 
person. Consequently, notice and public 
procedure hereon are impracticable and 
good cause exists for making the amend¬ 
ment effective in less than thirty (30) 
day. 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator (14 CFR 11.89 
(31 F.R. 13697)), 5 39.13 of Part 39. 
Amendment 39-1393 (37 F.R. 3409), AD 
72-4-2, is amended in the following 
respects: 

1. The applicability statement is 
amended to read as follows: 

Bendix. Applies to P/N 2601901 (Inboard 
wheel halves prior to Serial No. B5312 
(Production) and Serial No. H204 (Serv¬ 
ice) ) and to P/N 2603561 (inboard wheel 
halves prior to Serial No. B1996 (Produc¬ 
tion) and Serial No. H78 (Service)) wheel 
assemblies (TSO C26B). 

2. Paragraph A is amended so that it 
now reads as follows: 

(A) At the next tire change after the ef¬ 
fective date of this AD, and thereafter at 
every other tire change until five (5) addi¬ 
tional inspections have been accomplished 
(except as noted in paragraph B below), in¬ 
spect the subject wheel assemblies for cracks. 
This inspection requires use of the dye pene¬ 
trant method or an FAA-approved equivalent 
on the hubs of wheel halves, P/Ns 2602118 
and 2603745, with particular attention to the 
area in or near the radius In the hub I.D. 
behind the Inboard bearing cup. One such 
FAA-approved equivalent is an eddy cur¬ 
rent inspection conducted in accordance with 
Bendix Service Information Letter No. 319. 
dated September 16. 1971, and Supplement 
No. 1, dated February 11, 1972, which reduces 
the number of Inspections required herein 
to one inspection. 

3. Delete the sentence reading "Bendix 
Service Information Letter No. 319, dated 
September 16, 1971, pertains to this subject.” 
and substitute in its place the foUowlng sen¬ 
tence: "Bendix Service Information Letter 
No. 319. dated September 16, 1971, and Sup¬ 
plement No. 1. dated February 11, 1972, per¬ 
tains to this subject.**. 

This amendment becomes effective 
March 4, 1972. 

(Secs. 313(a), 601, 603, Federal Aviation 
Act of 1958, 49 U.S.C. 1354(a), 1421, 1423; 
sec. 6(c). Department of Transportation Act, 
49 U.S.C. 1655(c)) 

Issued in Kansas City. Mo., on Febru¬ 
ary 23. 1972. 

John M. Cyrockt, 
Director, Central Region. 

[FR Doc.72-3311 Filed 3-3-72;8:47 am] 
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[Airworthiness Docket No. 71-WE-28-AD; 

Arndt. 39-1399] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

McDonnell Douglas Model DC-9 
Series and C-9A (DC-9—32F) Airplanes 

The preamble to Amendment 39-1378 
(37 Fit. 665), AD 72-2-3, provided for a 
30-day comment period by interested 
parties prior to the effective date of the 
AD. Several operators have furnished 
comments indicating that, because of 
service experience and scheduling prob¬ 
lems, the initial and repetitive inspection 
intervals should, and could be, extended 
without adversely affecting safety. Some 
comments included proposals for alterna¬ 
tive methods of accomplishment. 

The service experience of several oper¬ 
ators who have accomplished the inspec¬ 
tions in their maintenance programs 
indicates that the compliance times may 
be extended to an initial and repetitive 
interval of 1,000 and 2,500 hours respec¬ 
tively. These programs have been estab¬ 
lished to accomplish Douglas Service 
Bulletins 57-86 and 57-88. The agency 
agrees in part with the comments, but. 
based upon tests conducted by the manu¬ 
facturer which show that the main land¬ 
ing gear attach fitting cracking is due 
primarily to stress corrosion, believes 
that a ceiling based upon calendar time, 
rather than hours of aircraft operation, 
is required. 

One comment proposed the use of al¬ 
ternate cleaning solutions, drying meth¬ 
ods, and corrosion preventive com¬ 
pounds. These alternate procedures are 
being studied by the manufacturer and 
the agency for incorporation into revi¬ 
sions of the applicable service bulletins. 
As the AD provides for later FAA- 
approved revisions to the Service Bulle¬ 
tins. no further amendment to the AD is 
necessary. In the interim, operators are 
advised to submit specific alternate 
methods of accomplishment to the Chief, 
Aircraft Engineering Division, FAA 
Western Region. 

Based upon the additional information 
furnished by the interested parties in 
their comments, the agency has deter¬ 
mined that AD 72-2-3, effective February 
22, 1972, may be amended to provide an 
increase in the initial inspection time to 
1,000 hours* time in service from Feb¬ 
ruary 22, 1972, or 150 calendar days from 
February 22, 1972, whichever occurs ear¬ 
lier, and an increase in the repetitive in¬ 
spection interval to 2,500 hours* time in 
service or 375 calendar days, whichever 
occurs earlier. 

Since this amendment imposes no ad¬ 
ditional burden on any person, notice and 
public procedure hereon are unnecessary 
and the amendment may be made effec¬ 
tive in less than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 F.R. 13697), 
§ 39.13 of Part 39 of Federal Regulations, 
Amendment 39-1378 (37 F.R. 665), AD 
72-2-3, is amended as follows: 

(1) Amend the first sentence of para¬ 
graph A to read, in pertinent part, as 
follows: 


A. Within the next 1,000 hours’ time in 
service after February 22. 1972, or 150 calen¬ 
dar days after February 22, 1972, whichever 
occurs earlier, unless previously accomplished 
within 1,500 hours' time In service or 226 
calendar days prior to February 22, 1972, 
inspect • • • 

(2) Amend paragraph Al(a> to read, 
in pertinent part, as follows: 

• • • repeat the inspections and interim 
anticorrosion treatment at intervals not to 
exceed 2,500 hours* time in service or 375 
calendar days, whichever occurs earlier; 

(3) Amend paragraph 2(c) to read, in 
pertinent part, as follows: 

• • • and at intervals not to exceed 2,500 
hours’ time In service or 375 calendar days, 
whichever occurs earlier • • • 

This amendment becomes effective 
March 7, 1972. 

(Sec. 313(a), 601, 603, Federal Aviation Act 
of 1958, 49 UB.O. 1354(a), 1421, 1423; sec. 
6(c), Department of Transportation Act, 49 
U.S.C. 1655(c)) 

Issued in Los Angeles, Calif., on Feb¬ 
ruary 24, 1972. 

Robert O. Blanchard, 

Acting Director, 

FAA Western Region. 

|FR Doc.72 3312 Filed 3-3-72;8:47 am] 


(Airspace Docket No. 71-CE-lll] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation of Transition Area 

On page 25163 of the Federal Register 
dated December 29, 1972, the Federal 
Aviation Administration published a 
notice of proposed rule making which 
would amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
designate a transition area at Lexington, 
Nebr. 

Interested persons were given 45 days 
to submit written comments, suggestions, 
or objections regarding the proposed 
amendment. 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 
below. 

This amendment shall be effective 0901 
G.m.t., April 27. 1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.C. 1348; sec. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Kansas City, Mo., on Feb¬ 
ruary 11, 1972. 

Chester W. Wells. 

Acting Director, Central Region. 

In § 71.181 (37 F.R. 2143), the follow¬ 
ing transition area is added: 

Lexington, Nebr. 

That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of the Lexington Municipal Airport (latitude 
40*47'38" N.; longitude 99°46'10" W.); and 
within 3 miles each aide of the Lexington 
RBN 314* bearing, extending from the 5- 


mile-radius area to 8 miles northwest of 
the RBN. 

(FR Doc.72-3313 Filed 8-8-73:8:47 am! 


(Airspace Docket No. Tl-CK-112] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE- 
PORTING POINTS 

Alteration of Transition Area 

On pages 24006 and 24007 of the Fed¬ 
eral Register dated December 17, 1971, 
the Federal Aviation Administration 
published a notice of proposed rule mak¬ 
ing which would amend § 71.181 of Part 
71 of the Federal Aviation Regulations 
so as to alter the transition area at Knox¬ 
ville, Iowa. 

Interested persons were given 45 days 
to submit written comments, suggestions, 
or objections regarding the proposed 
amendment. 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 
below. 

This amendment shall be effective 0901 
0.m.t., April 27, 1972. 

(Sec. 307(a). Federal Aviation Act of 1958, 49 
TJJ3.C. 1348; sec. 6(c), Department of Trans¬ 
portation Act, 49 U.S.C. 1655(c)) 

Issued in Kansas City, Mo., on Febru¬ 
ary 11. 1972. 

Chester W. Wells. 

Acting Director , Central Region. 

In § 71.181 (37 F.R. 2143), the follow¬ 
ing transition area is amended to read: 

Knoxville, Iowa 

That airspace extending upward from 700 
feet above the surface within a five (5) mile 
radius of Knoxville Municipal Airport (lat¬ 
itude 41 °18'00'' N. t longitude 93°06'40" W.) 
and within three (3) miles each side of the 
342* bearing from Knoxville Municipal Air¬ 
port extending from the five (6) mile radius 
area to eight (8) miles northwest of the 
airport, and within three (3) miles each 
side of the 146* bearing from the Knoxville 
Municipal Airport extending from the five 
(5) mile radius area to eight (8) miles south¬ 
east of the airport. 

(FR Doc.72-3314 Filed 3-3-72;8:48 ami 


(Airspace Docket No. 71-GL-23] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation of Controlled Airspace 

On page 23730 of the Federal Register 
dated December 14, 1971, the Federal 
Aviation Administration published a 
notice of proposed rule making which 
would amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
designate controlled airspace at Lone 
Rock, Wis. 

Interested persons were given 45 days 
to submit written comments, suggestions, 
or objections regarding the proposed 
amendment 


FEDERAL REGISTER, VOL. 37, NO. 44—SATURDAY, MARCH 4, 1972 








No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 

below. 

This amendment shall be effective 0901 
G.m.t., April 27, 1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.C. 1348: see. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Des Plaines, Ill., on February 
17, 1972. 

R. O. Ziegler, 

Acting Director , 
Great Lakes Region . 

In 5 71.181 (37 F.R. 2143), the follow¬ 
ing transition area is amended to read: 

Lone Rock, Wis. 

That airspace extending upward from 1,200 
feet above the surface within 10 miles south 
and 7 miles north of the Lone Rock VORTAC 
089* and 269* radials, extending from 9 
miles east to 20 miles west of the VORTAC; 
that airspace extending upward from 6,000 
feet MSL in the area bounded on the north 
by V170, on the south by V2, and on the 
east by longitude 89°55'00" W. 

[FR Doc.72-3315 Filed 3-3-72;8:48 amj 


(Airspace Docket No. 71-GL-241 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone and 
Transition Area 

On page 24122 of the Federal Register 
dated December 21, 1971, the Federal 
Aviation Administration published a no¬ 
tice of proposed rule making which would 
amend §§ 71.171 and 71.181 of Part 71 of 
the Federal Aviation Regulations so as 
to alter the control zone and transition 
area at Findlay, Ohio. 

Interested persons were given 45 days 
to submit written comments, sugges¬ 
tions, or objections regarding the pro¬ 
posed amendments. 

No objections have been received and 
the proposed amendments are hereby 
adopted without change and are set 
forth below. 

These amendments shall be effective 
0901 G.m.t., April 27, 1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 TLS.C. 1348: sec. 6(c), Department of 
Transportation Act. 49 U.S.C. 1655(c)) 

Issued in Des Plaines, HI., on Febru¬ 
ary 17, 1972. 

R. O. Ziegler, 

Acting Director , 
Great Lakes Region . 

In § 71.171 (37 F.R. 2056), the follow¬ 
ing control zone is amended to read: 

Findlay, Ohio 

Within a 5-mlle radius of the Findlay Air¬ 
port (latitude 41*00'40" N. t longitude 
83°40'30" W.); excluding that portion within 
a 1-mile radius of the Lutz Airport (latitude 
40°57'42" N., longitude 83 # 35'43" W.); 

^’ithin 8 miles each side of the 179* bearing 
from the Findlay Airport extending from the 
o Va -mile-radius area to 8^ miles south of the 
airport; within a 5-mile radius of Bluffton 
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Flying Service Airport (latitude 40°53'09" N. f 
longitude 83 e 52'04” W.), and within 2 miles 
each side of the Findlay VORTAC 231* 
radial extending from the 5-mlle-radius zone 
to the Findlay, Ohio Airport 5-mile-radius 
zone. 

In § 71.181 (37 F.R. 2143), the follow¬ 
ing transition area is amended to read: 

Findlay, Ohio 

That airspace extending upward from 700 
feet above the surface within a 6 % -mile 
radius of Findlay, Ohio Airport (latitude 
41*00'40" N., longitude 83°40'30" W.) 

within 3 miles each side of the 179° bearing 
from the Findlay Airport extending from the 
6*4 -mile-radius area to 8& miles south of 
the airport within 2 miles each side of the 
Findlay VORTAC 231* radial extending from 
the Bluffton Flying Service Airport (latitude 
40*53'09" N.. iongltude 83°52'04" W.), 6- 
mile-radius area to the 6-mile-radius area 
of Findlay Airport; and that airspace extend¬ 
ing upward from 1,200 feet above the surface 
bounded by a line extending from latitude 
40 !> 51'00" N., longitude 84’00'00” W.. to 
latitude 41*18'00" N., longitude 84*07'00" 
W.; to latitude 41*ir<X>" N.. longitude 
83*19'00 W.: to latitude 40*50'00" N.. 

longitude 83*30'00" W., to point of 

beginning. 

(FR Doc.72-3316 Filed 3-3-72;8:48 am] 


[Airspace Docket No. 71-GL-25] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Transition Area 

On page 23729 of the Federal Register 
dated December 14,1971, the Federal Avi¬ 
ation Administration published a notice 
of proposed rule making which would 
amend § 71.181 of Part 71 of the Federal 
Aviation Regulations so as to alter the 
transition area at Elkhart, Ind. 

Interested persons were given 45 days 
to submit written comments, suggestions, 
or objections regarding the proposed 
amendment. 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 
below. 

This amendment shall be effective 0901 
G.m.t., April 27,1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.C. 1348; sec. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Des Plaines, HI., on Febru¬ 
ary 17, 1972. 

R. O. Ziegler, 

Acting Director, 
Great Lakes Region. 

In § 71.181 (37 F.R. 2143), the follow¬ 
ing transition area is amended to read: 

Elkhart, Ind. 

That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of Elkhart Municipal Airport (latitude 41*- 
43T1" N., longitude 85W41" W.); and 
within 2 miles each side of the South Bend, 
Ind., VORTAC 101° radial, extending east¬ 
ward from the 5-mile radius area to 23 miles 
east of the VORTAC. and within 2 miles each 
side of the Goshen, Ind., VORTAC 008" radial, 
extending south from the 5-mlle radius area 
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to 5 miles north of the Goshen VORTAC ex¬ 
cluding the portion which overlies the South 
Bend. Ind., 700-foot floor transition area. 

[FR Doc.72-3317 Filed 3-3-72;8:48 am] 


[Airspace Docket No. 71-GL-26[ 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation of Transition Area 

On page 23729 of the Federal Register, 
dated December 14, 1971, the Federal 
Aviation Administration published a no¬ 
tice of proposed rule making which would 
amend § 71.181 of Part 71 of the Federal 
Aviation Regulations so as to designate a 
transition area at Rochelle, Ill. 

Interested persons were given 45 days 
to submit written comments, suggestions, 
or objections regarding the proposed 
amendment. 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 
below. 

This amendment shall be effective 
0901 G.m.t., April 27, 1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.C. 1348; sec. 6(c), Department of 
Transportation Act, 49 US.C. 1655(c)) 

Issued in Des Plaines, Ill., on Febru¬ 
ary 15, 1972. 

R. O. Ziegler, 

Acting Director , 
Great Lakes Region . 

In § 71.181 (37 F.R. 2143). the follow¬ 
ing transition area is added: 

Rochelle, III. 

That airspace extending upward from 700 
feet above the surface within a 5% -mile 
radius of the Rochelle Municipal Airport (lat¬ 
itude 41°53'36" N., longitude 89 e 04'45" W.) 
and within 3 miles either side of the Polo 
VORTAC 102 radial extending 1 mile west 
from the 5*4 -mile radius area excluding the 
portion that overlies the Rockford. Ill., tran¬ 
sition area. 

[FR Doc.72-3318 Filed 3-3-72;8:48 am] 


(Airspace Docket No. 71-NW-12] 

PART 71—designation of federal 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone 

On December 21, 1971, a notice of pro¬ 
posed rule making was published in the 
Federal Register (36 F.R. 24124) stating 
that the Federal Aviation Administration 
(FAA> was considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would alter the North Bend, 
Oreg., control zone. 

Interested persons were afforded an 
opportunity to participate in the pro¬ 
posed rule making through the submis¬ 
sion of comments. All comments received 
were favorable. 

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations is 
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amended, effective 0901 G.m.t., April 27, 
1972, as hereinafter set forth. 

Section 71.171 (37F.R.2056) is amend¬ 
ed as follows: 

In the North Bend, Oreg., control zone 
all after the phrase “4.5 miles east of the 
VORTAC,” is deleted and the phrase 
“and within 3 miles each side of the 
337’ bearing from the Barview RBN, ex¬ 
tending from the 5-mile-radius zone to 7 
miles northwest of the RBN.” is substi¬ 
tuted therefor. 

(Sec. 307(a), 1110, Federal Aviation Act of 
1958. 49 UjS.C. 1348(a). 1510, Executive Or¬ 
der 10854, 24 F.R. 9565; sec. 6 (c), Department 
of Transportation Aot, 49 UJ3.C. 1655(c)) 

Issued in Washington, D.C., on Feb¬ 
ruary 28, 1972. 

H. B. Helstrom, 

Chief, Airspace and Air 
Traffic Rules Division. 

[FR Doc.72-3319 Filed 3-S-72;8:48 am] 


[Airspace Docket No. 72-SO-6] 

part 71—designation of federal 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter the Meridian, Miss. (NAS 
Meridian), control zone. 

• The Meridian (NAS Meridian) control 
zone is described in § 71.171 (37 FJR. 
2056) and is presently effective 24 hours 
per day. Effective March 1, 1972, NAS 
Meridian will begin reduced hours of op¬ 
eration. It is necessary to alter the con¬ 
trol zone to redesignate it as part-time. 
Since this amendment lessens the burden 
on the public, notice and public procedure 
hereon are unnecessary. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations is 
amended, effective 0901 Gm.t., March 1, 
1972, as hereinafter set forth. 

In §71.171 (37 F.R. 2056), the Meri¬ 
dian, Miss. (NAS Meridian), control zone 
is amended as follows: 

“This control zone is effective from 
0600 to 2400 hours, local time, Monday 
through Friday; 0800 to 1800 hours, local 
time, Saturday, and 1200 to 2200 hours, 
local time, Sunday and Federal legal 
holidays'* is added to the description. 

(Sec. 307(a), Federal Aviation Act of 1958. 
49 U.S.O. 1348(a); sec. 6 ( 0 ), Department of 
Transportation Aot, 49 U.S.O. 1655(c)) 

Issued in East Point, Ga., on Febru¬ 
ary 22, 1972. 

James G. Rogers, 
Director, Southern Region. 
[FR Doc.72-3320 Filed 3-3-72;8:48 am] 

| Airspace Docket No. 72-SO-14J 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Transition Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
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tions is to alter the Gainesville, Fla., 
transition area 

The Gainesville transition area is de¬ 
scribed in § 71.181 (37 F.R. 2143). In the 
description, there is a proviso to exclude 
the portion within a 1-mile radius of 
Stengel Field Airport. On August 28. 
1971, the Stengel Field Airport was 
abandoned. It is necessary to alter the 
decription to reflect this change. Since 
this amendment is minor in nature, no¬ 
tice and public procedure hereon are 
unnecessary. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 
is amended, effective immediately, as 
hereinafter set forth. 

In § 71.181 (37 F.R. 2143), the Gaines¬ 
ville, Fla., transition area is amended 
to read: 

That airspace extending upward from 700 
feet above the surface within an 8. 5 -mile 
radius of Gainesville Municipal Airport (lat. 
29*41'22" N., long. 82*16'28" W.). 

(Sec. 307(a), Federal Aviation Act of 1958. 
49 US.C. 1348(a); sec. 6 (c), Department of 
Transportation Act. 49 US.C. 1666(c)) 

Issued in East Point, Ga., on Febru¬ 
ary 18, 1972. 

James G. Rogers, 
Director, Southern Region. 

|FR Doc.72-3321 Filed 3-3-72;8:48 am] 


(Airspace Docket No. 72-SO-15) 

PART 71—designation of federal 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone and 
Transition Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions Is to alter the Albany, Ga. (Albany- 
Dougherty County Airport) , control zone 
and the Albany. Ga., transition area. 

The Albany (Albany - Dougherty 
County Airport) control zone is described 
in § 71.171 (37 F.R. 2056) and the Al¬ 
bany transition area is described in § 71.- 
181 (37 F.R. 2143). In both descriptions, 
an extension is predicated on the Albany 
VORTAC 145° radial. The final approach 
radial for VOR RWY 16 Instrument 
Approach Procedure has been changed 
to the Albany VORTAC 143° radial. It 
is necessary to alter the descriptions to 
reflect this change. Since this amend¬ 
ment is minor in nature, notice and pub¬ 
lic procedure hereon are unnecessary'. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations is 
amended, effective immediately, as here¬ 
inafter set forth. 

In § 71.171 (37 F.R. 2056), the Albany, 
Ga. (Albany -Dougherty County Airport), 
control zone and in § 71.181 (37 F.R. 
2143), the Albany, Ga., transition area 
are amended as follows: 

“ • • • 145® • • • ” is deleted and 
“ • • • 143* • • ♦ ” Is substituted 
therefor. 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 UB.O. 1348(a), sec. 6 (c), Department of 
Transportation Act, 49 U.S.C. 1656(c)) 


Issued in East Point, Ga., on Febru¬ 
ary 18,1972. 

James G. Rogers, 
Director, Southern Region . 
(FR Doc.72-3322 Filed 3-3-72;8:48 am) 


[Airspace Docket No. 71-SW-75] 

PART 71—designation of federal 
AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation of Transition Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to designate a 700-foot transi¬ 
tion area at Searcy, Ark. 

On January 18. 1972, a notice of pro¬ 
posed rule making was published in the 
Federal Register (37 F.R. 744) stating 
the Federal Aviation Administration pro¬ 
posed to designate the Searcy, Ark., tran¬ 
sition area. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of comments. 
All comments received were favorable. 

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 G.m.t., 

April 27, 1972, as hereinafter set forth. 

In § 71.181 (37 F.R. 2143), the follow¬ 
ing transition area is added: 

Searcy, Ark. 

That airspace extending upward from 700 
feet above the surface within an 8-mlle ra¬ 
dius of Searcy Municipal Airport (latitude 
35*13'17" N. t longitude 91*44'15” W.). 

(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.O. 1348; sec. 6(c), Department of 
Transportation Act, 40 U.S.C. 1655(c)) 

Issued in Fort Worth, Tex., on Feb¬ 
ruary 24.1972. 

R. V. Reynolds, 

Acting Director, Southwest Region. 

| FR Doc.72-3324 Filed 3-3-72;8:48 ami 


[Airspace Docket No. 71-SW-23] 

PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 

Extension of Designation of Jet Route 

On September 17. 1971, F.R. Doc. 71- 
13616 was published in the Federal Reg¬ 
ister (36 F.R. 18576) with an effective 
date of November 11, 1971, and was to 
remain in effect until May 24,1972. 

This document amended Part 75 of the 
Federal Aviation Regulations in part by 
designating Jet Route No. 166 and a seg¬ 
ment of Jet Route No. 108 for a limited 
time. It also stated that during the des¬ 
ignated period, an evaluation of the jet 
routes would be made to determine 
whether their designation should con¬ 
tinue after May 24, 1972. That evalua¬ 
tion has been concluded and it has been 
determined that designation of the routes 
should be continued. 

In consideration of the foregoing, F.R. 
Doc. 71-13616 is hereby amended, effec¬ 
tive upon publication in the Federal 
Register (3-4-72), by deleting the words 
“and will remain in effect until May 24, 
1972/' from the third paragraph. 
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(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.C. 1348(a); sec. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Washington, D.C., on Feb¬ 
ruary 28,1972. 

H. B. Helstrom, 

Chief , Airspace and Air 
Traffic Rules Division . 

[FR Doc.72-3323 FUed 3-3-72; 8:48 am] 

[Docket No. 11772; Arndt. 77-101 

PART 77—OBJECTS AFFECTING 
NAVIGABLE AIRSPACE 

Miscellaneous Amendments 

The purpose of this amendment Is 
to make certain minor editorial changes 
to Part 77 of the Federal Aviation 
Regulations. 

Section 77.11(b) contains a reference 
to the sale of Advisory Circular 70/7460-1 
entitled ‘‘Obstruction Marking and 
Lighting.” Effective January 1, 1972, a 
revised edition of this Advisory Circular 
has become available free of charge from 
the Department of Transportation. Sec¬ 
tion 77.11(b) is revised to reflect this 
change. 

Throughout Subpart B of Part 77 there 
are several references to FAA area offices 
and personnel. Since all area offices were 
eliminated April 2, 1971, any reference 
to them is deleted and replaced with 
reference to the appropriate regional 
office or personnel. 

Section 77.73 provides for the estab¬ 
lishment of antenna farm areas under 
the procedural requirements of section 4 
of the Administrative Procedure Act. 
This citation is no longer accurate since 
the recodiflcation of the Act, and 
appropriate language is substituted 
therefor. 

Since these amendments are minor 
and editorial in nature and no sub¬ 
stantive change is effected, notice and 
public procedure thereon are not neces¬ 
sary and good cause exists for making 
them effective on less than 30 days 
notice. 

In consideration of the foregoing, 
Part 77 of the Federal Aviation Regula¬ 
tions is amended, effective March 4, 
1972, as follows: 

§77.11 [Amended] 

1. Section 77.11(b)(3) is amended by 
deleting all after “Obstruction Marking 
and Lighting,” and substituting therefor 
“which is available without charge from 
the Department of Transportation, Dis¬ 
tribution Unit, TAD 484.3, Washington, 
D.C. 20590.” 

§ 77.13 [Amended] 

2. In § 77.13 (b) and (c) “FAA area 
office” is deleted whenever it occurs and 
“FAA regional office” is substituted 
therefor. 

3. In § 77.17 (a) and (e) are revised 
to read as follows: 

§ 77.17 Form and time of notice. 

(a) Each person who Is required to 
notify the Administrator under 
§ 77.13(a) shall send one executed form 
set (four copies) of FAA Form 7460-1. 
Notice of Proposed Construction or Al¬ 


teration, to the Chief, Air Traffic Divi¬ 
sion, FAA Regional Office having 
jurisdiction over the area within which 
the construction or alteration will be 
located. Copies of FAA Form 7460-1 may 
be obtained from the headquarters of 
the Federal Aviation Administration and 
the regional offices. 

• # • • • 

(e) Each person who is required to 
notify the Administrator by paragraph 
(b) or (c) of § 77.13, or both, shall send 
an executed copy of FAA Form 117-1, 
Notice of Progress of Construction or 
Alteration, to the Chief, Air Traffic Di¬ 
vision, FAA Regional Office having juris¬ 
diction over the area involved. 

4. In § 77.73(a) the last sentence is 
deleted and a new sentence is added as 
follows: 

§ 77.73 General provisions. 

(a) • • • Each such area is estab¬ 
lished by appropriate rule making 
action. 

• • • • • 

1958, 49 UJ3.C. 1354, 1501; eec. 6(c), Depart- 
(Secs. 313, 1101, Federal Aviation Act of 
ment of Transportation Act, 49 U.S.C. 
1655(c)) 

Issued in Washington, D.C., on Feb¬ 
ruary 28, 1972. 

K. M. Smith, 
Acting Administrator . 

[FR Doc.72-3326 Filed 3-3-72;8:49 ami 


Title 7—AGRICULTURE 

Chapter I—Consumer and Marketing 
Service (Standards, Inspections, 
Marketing Practices), Department of 
Agriculture 

PART 47—RULES OF PRACTICE UNDER 
THE PERISHABLE AGRICULTURAL 
COMMODITIES ACT 

Criteria for Opportunity for Oral 
Hearing 

The Perishable Agricultural Commodi¬ 
ties Act, 1930 (46 Stat. 531 et. seq., as 
amended; 7 U.S.C. 499a et. seq.), was 
amended by an act of Congress dated 
February 15, 1972 (Public Law 92-231), 
to provide that opportunity for an oral 
hearing need not be provided in repara¬ 
tion cases unless the amount in dispute 
exceeds $3,000. 

Pursuant to the authority contained in 
Section 15, 46 Stat. 537, as amended: 7 
U.S.C. 499o, the Rules of Practice (7 CFR 
Part 47) under the Perishable Agricul¬ 
tural Commodities Act, 1930, are hereby 
amended, as follows: 

1. In § 47.15 revise paragraph (a) to 
read as follows: 

§ 47.15 Oral hearing before the exam¬ 
iner. 

(a) When permissible. (1) Where the 
amount of damages claimed, either in 
the complaint or in the counterclaim, 
does not exceed $3,000 an oral hearing 
shall not be held, unless deemed neces¬ 
sary or desirable by the Division or un¬ 
less granted by the examiner upon ap¬ 


plication of complainant or respondent 
setting forth the peculiar circumstances 
making an oral hearing necessary for a 
proper presentation of the case. In lieu 
of an oral hearing in any proceeding 
where the amount of damages claimed 
does not exceed $3,000 the proceeding 
shall be decided upon a record formed 
under the shortened procedure provided 

in § 47.20. 

(2) Where the amount of damages 
claimed, either in the complaint or in 
the counterclaim, is in excess of $3,000, 
the procedure provided in this section 
(except as provided in 5 47.20(b)(2)) 
shall be applicable. 

• * • • • 

2. Revise § 47.20(b) to read as follows: 
in § 47.20. 

• • • • • 

(b) When applicable — il) Where dam¬ 
ages claimed do not exceed $3,000. The 
shortened procedure provided for in this 
section shall (except as provided in 
§ 47.15(a)) be used in all reparation pro¬ 
ceedings in which the amount of dam¬ 
ages claimed, either in the complaint or 
in the counterclaim, does not exceed 
$ 3 , 000 . 

(2) Where damages claimed exceed 
$3,000. In any proceeding in which the 
amount of damages claimed, either in 
the complaint or in the counterclaim, is 
greater than $3,000, the examiner, when¬ 
ever he is of the opinion that proof may 
be fairly and adequately presented by 
use of the shortened procedure provided 
for in tliis section, shall suggest to the 
parties that they consent to the use of 
such procedure. Parties are free to con¬ 
sent to such procedure if they choose 
and declination of consent will not affect 
or prejudice the rights or interests of 
any party. A party, if he has not waived 
oral hearing, may consent to the use of 
the shortened procedure on the condi¬ 
tion that depositions rather than affida¬ 
vits be used. In such case, if the other 
party agrees, depositions shall be re¬ 
quired to be filed in lieu of verified state¬ 
ments. If any party who has not waived 
oral hearing does not consent to the 
use of the shortened procedure, the pro¬ 
ceeding will be set for oral hearing. The 
suggestion that the shortened procedure 
be used need not originate with the ex¬ 
aminer. Any party may address a re¬ 
quest to the examiner asking that the 
shortened procedure be used. 

• • • • • 

The rules of practice (§ 47.1-47.46), 
as hereby amended, shall be applicable 
to reparation proceedings in which the 
initial formal complaint is served on re¬ 
spondent on or after March 10, 1972. 
Proceedings in which the initial formal 
complaint was served on respondent 
prior to that date shall be governed by 
such rules as effective prior to these 
amendments. 

It is hereby found that it is unneces¬ 
sary and contrary to the public interest 
to give preliminary notice a.nd engage 
in public rule making procedure because 
the determination that, in general, hear¬ 
ings are to be held only when the dam¬ 
ages claimed exceed $3,000 has already 
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been made by Congress, and the purpose 
of these amendments is to incorporate 
that policy in the rules of practice. 

It is hereby further found that good 
cause exists for not postponing the ef¬ 
fective date of these amendments beyond 
March 10, 1972, in that the amendments 
will not require any special preparation 
on the part of interested persons. 

(Sec. 15, 46 Stat. 637, as amended; 7 U.S.C. 
4990) 

Done at Washington. D.C., this 2d 
day of March 1972. 

John C. Blum, 
Deputy Administrator, 
Regulatory Programs. 

[PR Doc.72-3431 Piled 3-3-72;8:54 am] 


Chapter VIII—Agricultural Stabiliza¬ 
tion and Conservation Service 

(Sugar), Department of Agriculture 

SUBCHAPTER B—SUGAR REQUIREMENTS AND 
QUOTAS 

[Sugar Reg. 811, Arndt. 7] 

PART 811—continental sugar 
REQUIREMENTS AND AREA QUOTAS 

Requirements, Quotas, and Quota 
Deficits for 1972 

Basis and purpose and bases and con¬ 
siderations . This amendment is issued 
pursuant to the authority vested in the 
Secretary of Agriculture by the Sugar 
Act of 1948, as amended (61 Stat. 922, 
as amended), hereinafter referred to as 
the “Act.” The purpose of this amend¬ 
ment to Sugar Regulation 811, as 
amended, is to revise the determination 
of sugar requirements for the calendar 
year 1972, establish quotas and prora¬ 
tions consistent with such requirements 
and to determine and prorate or allocate 
the deficits in quotas established pursu¬ 
ant to the Act. 

Section 201(a) of the Act requires a 
determination of the amount of sugar 
needed to meet the requirements of con¬ 
sumers in the continental United States 
whenever necessary to attain the price 
objectives set forth in section 20Kb) of 
the Act. 

Section 202(g)(3) of the Act. which 
sets forth the procedure to use in attain¬ 
ing such price objective, provides that 
whenever the simple average of prices of 
raw sugar for seven consecutive market 
days ending after October 31 and before 
March 1 is 3 per centum or more above 
or below the average price objective for 
the preceding 2 calendar months, the de¬ 
termination of requirements of con¬ 
sumers shall be adjusted to the extent 
necessary to attain such price objective. 

For the seven consecutive market days 
ended February 22. the simple average 
of the daily price of raw sugar was 9.02 
cents per pound and thus more than 3 
per centum above the average price ob¬ 
jective of 8.75 cents per pound. There¬ 
fore, and additional upward adjustment 
in requirements is considered appropri¬ 
ate at this time to meet the requirements 
of the Act. 


An increase in requirements of 100.000 
short tons, raw value, is necessary to ob¬ 
tain the price objective set forth in the 
Act. 

Accordingly, total sugar requirements 
for the calendar year 1972 are hereby 
increased by 100,000 short tons, raw 
value, to a total of 12 million short tons, 
raw value. 

Section 204(a) of the Act provides that 
the Secretary shall from time to time 
determine whether any area or country 
will be unable to fill its quota or prora¬ 
tion of a quota. 

It was determined in amendment 2 of 
this Sugar Regulation 811 that the Do¬ 
mestic Sugar Beet Sugar Area would be 
unable to market in 1972 sugar in excess 
of 3,500,000 short tons, raw value. In 
previous amendments deficits have been 
determined In the quota for the Beet 
area of 239,667 tons representing the 
amount its quota exceeded 3,500.000 tons. 
Since this regulation increases the quota 
for that area by 47,666 tons an additional 
deficit is herein determined in the 1972 
quota for the Domestic Beet Sugar Area 
of 47,666 short tons, raw value. If pro¬ 
duction exceeds the present estimates for 
the Domestic Beet Area, the marketing 
opportunities for that area within the 
total quota for that area will not be 
limited as a result of the deficit deter¬ 
mination and proration provided herein. 

The quota for Hawaii has been in¬ 
creased by 7,238 short tons, raw value, 
pursuant to section 202(a) (3) of the Act 
and on the basis of final data on pro¬ 
duction and marketing of Hawaiian 
sugar in 1971. 

It is hereby determined that the Re¬ 
public of the Philippines filed 1.592,462 
short tons, raw value, of its 1971 quota 
and such quantity was in excess of 115 
percent of its 1970 final quota and accord¬ 
ingly, pursuant to section 202(d) (4) of 
the Act, the quota established for the 
Republic of the Philippines for 1972 and 
future years will not be subject to re¬ 
duction by reason of a combined deficit 
and shortfall of 33,110 tons in the 1971 
quota established for the Philippines. 

On the basis of evidence submitted by 
Haiti to the Department and pursuant to 
section 202(d) (4) of the Act, it is hereby 
determined that the total deficits of 9,342 
tons in the 1971 quota for Haiti was due 
to crop disaster and its quota for future 
years will not be subject to reduction by 
reason of such shortfall. 

Ecuador. Venezuela, Colombia. India, 
and the Malagasy Republic fell short of 
filling their 1971 quotas by 1,158 tons, 772 
tons, 735 tons, 647 tons, and 101 tons, 
respectively. It is hereby determined that 
such shortfalls in relation to the quotas 
of the countries are within reasonable 
tolerances under the circumstances 
which prevailed last year and hence, the 
quotas of these countries for 1972 and 
subsequent years are not subject to re¬ 
duction pursuant to section 202(d) (4). 

By virtue of the authority vested in the 
Secretary of Agriculture by the Act, Part 
811 of this chapter is hereby amended 
by amending §5 811.10, 811.11, 811.12, 
and 811.13 as follows: 


1. Section 811.10 is amended to read 
as follows: 

§ 811.10 Sugar Requirements, 1972. 

The amount of sugar needed to meet 
the requirements of consumers in the 
continental United States for the calen¬ 
dar year 1972 is hereby determined to be 
12 million short tons, raw value. 

2. Section 811.11 is amended by 
amending paragraph (a) to read as 
follows: 

§ 811.1 1 Quotas for domestic areas. 

(a) (1) For the calendar year 1972 
domestic area quotas limiting the quan¬ 
tities of sugar which may be brought 
into or marketed for consumption in the 
continental United States are estab¬ 
lished, pursuant to section 202(a) of the 
Act. in column (1) and the amounts of 
such quotas for offshore areas that may 
be filled by direct-consumption sugar are 
established, pursuant to section 207 of 
the Act in column (2) as follows: 


Area 

Quotas 

0) 

Direct* 

consumption 

limits 

(2) 

Domostle beet sugar. 

(Short tons, raw value) 
3.787.333 No limit 

Mainland enne sugar_ 

1,677,667 

No limit 

Hawaii._. 

1,218,238 

38,6*8 

Puerto Iiico.. 

865,000 

166,600 


(2) It is hereby determined pursuant 
to section 204(a) of the Act that for the 
calendar year 1972 the Domestic Beet 
Sugar Area and Puerto Rico will be un¬ 
able by 287,333 and 650,000 short tons, 
raw value, respectively, to fill the quotas 
established for such areas in subpara¬ 
graph (1) of this paragraph. Pursuant 
to section 204(b) of the Act the deter¬ 
mination of such deficits shall not affect 
the quotas established in subparagraph 
(1) of this paragraph. 

• • • • • 

3. Section 811.12 is amended by 
amending paragraph (a) to read as fol¬ 
lows: 

§811.12 Proration and allocation of 
deficits in quota*. 

(a) Of the domestic deficits deter¬ 
mined in § 811.11(a) (2), totaling 937,333 
short tons, raw value, a quantity of 889,- 
667 tons representing deficits in the 
quotas of the Domestic Beet Sugar ^ea 
and Puerto Rico of 239,667 and 650,000 
tons, respectively, were previously deter¬ 
mined, allocated and prorated in this 
Part 811. An additional deficit is herein 
determined in the quota for the Domestic 
Beet Area of 47,666 short tons, raw value, 
and is herein prorated and allocated pur¬ 
suant to section 204(a) of the Act, by 
allocating 30.08 percent or 14,338 short 
tons, raw value, to the Republic of the 
Philippines and by prorating the remain¬ 
ing 33,329 short tons, raw value, to West¬ 
ern Hemisphere countries on the basis 
of quotas determined herein pursuant to 
section 202 of the Act. 
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4. Section 811.13 is amended by 
amending paragraphs (b) and (c) to 
read as follows: 

§811.13 Quotas for foreign countries. 

• • • • • 

(b) For the calendar year 1972, the 
quota for the Republic of the Philippines 
is 1,407.970 short tons, raw value, repre¬ 
senting 1,126,020 short tons, established 
pursuant to section 202 of the Act and 
281,950 short tons established pursuant 
to section 204 of the Act. Of the quantity 
of 1,126,020 short tons established pur¬ 
suant to section 202 of the Act, only 


59,920 short tons, raw value, may be filled 
by direct-consumption sugar pursuant 
to section 207(d) of the Act. 

(c) For the calendar year 1972, the 
prorations to individual foreign coun¬ 
tries other than the Republic of the 
Philippines pursuant to section 202 of 
the Act are shown in columns (1) and 
(2) of the following table. Deficit pro¬ 
rations previously established in this 
Sugar Regulation 811 are shown in 
column (3). New deficit prorations estab¬ 
lished herein are shown in column (4). 
Total quotas and prorations are shown 
in column (5). 


Countries 

Boric quotas 

Temporary 
quotas and 
prorations 
pursuant to 
Sec. 202(d) ‘ 

Previous 
deficit 
pr orations 

Now deficit 
prorations 

Total quotas 
and 

proratlons 


(1) 

(2) 

(3) 

(4) 

(5) 


Dominican Republic..:. 

Mexioo...„• 

Brazil—.._- 

Pern__ 

West Indies. 

Ecuador.. 

Argentina.—. : 

Costa Rica... 

Colombia... 

Panama.... 

Nicaragua.—.. 

Venezuela.... 

Guatemala_____ 

El Salvador..... 

British Honduras...- 

Haiti. ^ 

Bahamas.... 

Honduras.. 

Bolivia..... 

Paraguay... 

Australia. 

Republic of China.. 

India.._....................... 

South Africa.. — 

Fiji Islands.... 

Mauritius.... 

Swaziland.. 

Thailand.. 

l T panda..... 

Malagasy Republic. 

Ireland... 


Total. 


429,771 
380.079 
370,678 
265,249 
138,338 
64,729 
51,371 
46,335 
46,663 
28,639 
43,313 
41,298 
39,620 
28,875 
22,832 

20,817 
18,131 
8,058 

4.365 

4.365 
168,551 
70,174 
67,487 
47,678 
36,933 
24,846 
24,846 
16,446 
12,423 
10,073 

6,351 


2,526,228 


(8bort tons, raw value) 


143,203 

121,600 

7,013 

128,404 

107,539 

6,203 

125,315 

104.8S0 

6,048 

89,673 

76,060 

4,328 

46,766 

39,140 

2,257 

18.502 

15,485 

893 

17,367 

14,535 

838 

15,664 

34,917 

756 

16,438 

12,920 

745 

9,649 

8,076 

466 

14,643 

12,255 

707 

13,962 

11,685 

674 

13,304 

29.169 

647 

9,762 

8,170 

471 

7,718 

0,460 

372 

7,038 

6,890 

340 

6,130 

6,130 

296 

2,724 

6,695 

132 

1,476 

1,235 

71 

1,476 

1,235 

71 

41.932 _ 



17,458 . 

16 790 _■ 

11,861_ 

9,188. 


----- 

6.181_ 



6 181 _ 

3,843 _ 


it; ■ t* 

3.090 _ 



2,506 . 

0. 


809,514 622,055 33,328 


703,677 
622,315 
606,921 
434,300 
220,496 
89,009 
84,111 
97,072 
74,766 
46,729 
70,918 
67,619 
82,820 
47,278 
37,382 
34,085 
29,687 
17,609 
7,147 
7,147 
210,483 
87,632 
84,277 
69,539 
46,121 
31,027 
31,027 
19,288 
15,613 
12,579 
6,351 


3,991,125 


1 Prorat Ion of the quotas withhold from Cuba and Sout hern Rhodesia. 


(Sees. 201, 202, 204, and 403; 61 Stat. 923, as 
amended, 924, as amended, 925, as amended, 
932; and 7 U.S.C. 1111, 1112, 1114, and 1153) 

Effective date. This action increases 
quotas for the calendar year 1972 by 
100,000 tons, determines an additional 
deficit in quotas of 47,666 tons and pro¬ 
rates and allocates such deficit to the 
Philippines and Western Hemisphere 
quota countries. In order to promote 
orderly marketing, it is essential that 
tills amendment by effective immediately 
so that all persons selling and purchasing 
sugar for consumption in the continental 
United States can promptly plan and 
market under the changed marketing op¬ 
portunities. Therefore, it is hereby deter¬ 
mined and found that compliance with 
the notice, procedure, and effective date 
requirements of 5 U.S.C. 553 is unneces¬ 
sary, impracticable, and contrary to the 
public interest and this amendment shall 
be effective when filed for public inspec¬ 
tion in the Office of the Federal Register. 


Signed at Washington, D.C., on Feb-* 
ruary 29,1972. 

Kenneth E. Frick, 
Administrator , Agricultural Sta¬ 
bilization and Conservation 
Service. 

(FR Doc.72-3302 Filed 3-1-72;3:30pm] 


Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

(Arndt. 11] 

part 906—ORANGES AND GRAPE¬ 
FRUIT GROWN IN THE LOWER RIO 
GRANDE VALLEY IN TEXAS 

Container, Pack, and Container 
Marking Regulations 

On February 18, 1972, notice of pro¬ 
posed rule making was published in the 


Federal Register (37 F.R. 3643) regard¬ 
ing a proposal, applicable to § 906.340 
Container , pac k , an d container marking 
regulations (7 CFR 906.340; 36 F.R. 143; 
5962; 7049; 14253; 20029; 37 F.R. 2765), 
recommended by the Texas Valley Citrus 
Committee, established pursuant to the 
marketing agreement, as amended, and 
Order No. 906, as amended (7 CFR Part 
906), regulating the handling of oranges 
and grapefruit grown in the Lower Rio 
Grande Valley in Texas. This notice al¬ 
lowed interested persons 7 days during 
which they could submit written data, 
views, or arguments pertaining to the 
proposal. None were submitted. This pro¬ 
gram is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). 

This action reflects the Department’s 
appraisal of the need for restricting the 
use of containers and pack sizes to those 
most suitable for the packing and lian- 
dling of fruit to promote orderly mar¬ 
keting, so as to provide consumers with 
good quality fruit and maximize returns 
to producers pursuant to the declared 
policy of the act. 

The amendment continues in effect 
certain requirements with respect to the 
packing of Navel oranges and Valencia 
and similar late type oranges, that have 
been in effect since February 7, 1972, 
under Amendment 10 to § 906.340. Such 
requirements, which unless extended be¬ 
yond such date would expire March 6, 
1972, expand by two-sixteenth inch, the 
diameter limits for fruit in each of the 
pack sizes for such oranges; establish 
limits in the variation in size, from the 
smallest to the largest fruit, for each 
pack size for fruit in individual con¬ 
tainers for such oranges; and provide 
diameter limits for the fruit for pack 
sizes not included in the pack require¬ 
ments specified in paragraph (a) (2) (i) 
of § 906.340 for such oranges prior to 
February 7, 1972. The expansion of the 
diameter limits for the fruit in each pack 
size, by lowering the minimum diameter 
for each pack size by two-sixteenth inch, 
is intended to allow greater flexibility and 
prevent overfilling of containers, in the 
packing of Navel oranges and Valencia 
and similar late type oranges, especially 
for fruit which is slightly elongated. The 
establishment of limits in the variation in 
size, from the smallest to the largest fruit 
for e?&ch pack size for fruit in individual 
containers is designed to maintain uni¬ 
formity of size, of the fruit, within each 
container. The listing of diameter limits 
for the fruit for those pack sizes, in ad¬ 
dition to those specified in paragraph 
(a) (2) (i) of § 906.340 for such oranges 
prior to February 7, 1972, is for the pur¬ 
pose of permitting the handling of larger 
size oranges packed in accordance with 
the standard pack requirements but of 
larger pack sizes than set forth in the 
U.S. Standards. The larger size oranges 
are too big to be packed according to one 
of the smaller pack sizes, without dam¬ 
age to the fruit. 
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After consideration of all relevant mat¬ 
ters presented, including the proposal set 
forth in the aforesaid notice, the recom¬ 
mendation and information submitted by 
the committee, established under the said 
amended marketing agreement and 
order, and upon other available infor¬ 
mation, it is hereby found that the 
limitation of handling of such fruit, as 
hereinafter provided, will tend to effec¬ 
tuate the declared policy of the act. 

It is hereby further found that good 
cause exists for not postponing the ef¬ 
fective date of this amendment until 30 
days after publication in the Federal 
Register (5 U.S.C. 553) in that (1) ship¬ 
ments of such fruit are expected to con¬ 
tinue on and after the expiration date 
of the existing regulation and this 
amendment should be applicable to all 
such shipments in order to effectuate the 
declared policy of the act; (2) notice of 
proposed rule making concerning this 
amendment, with an effective date as 
hereinafter specified, was published in 
the Federal Register (37 F.R. 3643), 
and no objection to this amendment or 
such effective date was received; and (3) 
compliance with this amendment will 
not require any special preparation on 
the part of the persons subject thereto 
which cannot be completed by the ef¬ 
fective time hereof. 

Order. Therefore, the provisions of 
paragraph (a)(2) (i) of § 906.340 (7 CFR 
906.340; 36 F.R. 143; 5962; 7049; 14253; 
20029; 37 F.R. 2765) are amended by 
adding 2 provisos to subdivision (i) 

Oranges, of subparagraph (2) Pack regu¬ 
lations, reading as follows; 

§ 006.310 Container, pack, and container 
marking regulation*. 

(a) * * • 

( 2 ) • • • 

(i) • * •: Provided, That on and 

after March 7. 1972, Navel oranges and 
Valencia and similar late type oranges 
when place packed in any box or carton 
shall be sized in accordance with the sizes 
set forth in the following table and 
otherwise meet the requirements of 
standard pack; and when in containers 
not packed according to a definite pat¬ 
tern shall be sized in accordance with 
the sizes set forth in the following table 
and otherwise meet the requirements of 
standard sizing: 


Table 


I’nct cltoa 

Diameter limits in Inches 

Minimum Maximum 

46.. . 

4Ms 

5 

64- . 

4 

4 1 *{« 

84 - 1 - tt , f ,,,,, 

3‘Hs 

49i* 

70 or 72. 

8‘Hs 

4 

80.. — .. 

3M« 

4 *»• 

100. 

3M« 

3»h# 

112.-. 


3 l H« 

126. 


VU 

163- 


3M « 

200. 

2K. 

3M« 

262.. 


2»h* 

288_ 

m 

2Me 

824_ 

2H« 

2Ms 


Provided further. That on and after 
March 7, 1972, the variation from the 
smallest to the largest fruit in any con¬ 
tainer is not more than the following 
applicable amount: 

(a) 46, 54, 64, 70, or 72, or 80 sizes— 
not more than eight-sixteenths inch in 
diameter; 

(b) 100, 112, or 125 sizes—not more 
than six-sixteenths inch in diameter; 

(c) 163 or 200 sizes—not more than 
five-sixteenths inch in diameter; and 

(d) 252, 288, or 324 sizes—not more 
than four-sixteenths inch in diameter. 

• • • mm 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated; March 1,1972. 

Paul A. Nicholson, 
Deputy Director, Fruit and 
Vegetable Division, Con¬ 

sumer and Marketing Service. 

I PH Doc.72-3352 Piled 3-3-72;8:52 ami 


{Lemon Reg. 523] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

§ 910.8^3 Lemon Regulation 523. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 910, as amended (7 CFR Part 
910; 36 F.R. 9061), regulating the han¬ 
dling of lemons grown in California and 
Arizona, effective under the applicable 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administrative 
Committee, established under the said 
amended marketing agreement and or¬ 
der, and upon other available informa¬ 
tion, it is hereby found that the limita¬ 
tion of handling of such lemons, as here¬ 
inafter provided, will tend to effectuate 
the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
553) because the time intervening be¬ 
tween the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuffi¬ 
cient, and a reasonable time is permitted, 
under the circumstances, for preparation 
for such effective time; and good cause 
exists for making the provisions hereof 
.effective as hereinafter set forth. The 
committee held an open meeting during 
the current week, after giving due notice 
thereof, to consider supply and market 
conditions for lemons and the need for 
regulation; interested persons were af¬ 


forded an opportunity to submit infor¬ 
mation and views at this meeting: the 
recommendation and supporting infor¬ 
mation for regulation during the period 
specified herein were promptly submit¬ 
ted to the Department after such meet¬ 
ing was held; the provisions of this sec¬ 
tion. including its effective time, are 
identical with the aforesaid recommen¬ 
dation of the committee, and information 
concerning such provisions and effective 
time has been disseminated among han¬ 
dlers of such lemons; it is necessary, in 
order to effectuate the declared policy of 
the act, to make this section effective 
during the period herein specified; and 
compliance with this section will not re¬ 
quire any special preparation on the part 
of persons subject hereto which cannot 
be completed on or before the effective 
date hereof. Such committee meeting 
was held on February 29, 1972. 

(b) Order. (1) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period March 
5 through March 11, 1972, is hereby fixed 
at 220,000 cartons. 

(2) As used in this section, “handled”, 
and ”carton(s)“ have the same meaning 
as w hen used in the said amended mar¬ 
keting agreement and order. 

(Secs. 1-19. 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: March 1, 1972. 

Paul A. Nicholson. 

Deputy Director, Fruit and Veg¬ 
etable Division, Consumer and 
Marketing Service. 

(PR Doc.72-3402 Piled 3-3-72;8:45 amj 

Title 17—COMMODITY AND 
SECURITIES EXCHANGES 

Chapter II—Securities and Exchange 
Commission 

( Release 34-9504 J 

PART 240—GENERAL RULES AND 
REGULATIONS SECURITIES EX¬ 
CHANGE ACT OF 1934 

Disqualification of Securities Firms 
Expelled From an Exchange or Na¬ 
tional Securities Association 

On August 23, 1971, in Securities Ex¬ 
change Act Release No. 9290 and in the 
Federal Register for August 19, 1971, 
at 36 F.R. 16119, the Securities and Ex¬ 
change Commission announced a pro¬ 
posal to adopt Rule 15b8-2 (17 CFR 
240.15b8-2) 1 under the Securities Ex¬ 
change Act of 1934 (Act). The Commis¬ 
sion has considered the comments and 
suggestions received and has adopted the 


1 Former Rule 15b8-2 was rescinded on 
May 8. 1968. See Securities Exchange Act 
Release No. 8308 and the Federal Register 
for May 11, 1968, at 33 F.R. 7076. 
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rule as set forth below effective April 10, 

1972. 

The rule provides that nanmember 
broker-dealers which have been expelled 
or suspended from a registered national 
securities association or exchange* for 
conduct inconsistent with just and 
equitable principles of trade and indi¬ 
viduals who have been barred or sus¬ 
pended from association with any 
member of such an association or ex¬ 
change for conduct inconsistent with 
just and equitable principles of trade 
would be unqualified to engage in se¬ 
curities activities pursuant to section 
15(b)(8) of the Act. In addition, the 
rule prescribes procedures for obtaining 
from the Commission, upon an appro¬ 
priate showing, relief from such dis¬ 
qualification including a provision that 
receipt by the Commission of an appli¬ 
cation to engage in securities activities 
shall stay the disqualification provisions 
of the rule pending the Commission’s 
determination with respect to the merits 
of the application." 

Section 15(b)(8) under the Act pro¬ 
vides that no registered broker or dealer 
during any period in which it is not a 
member of a registered national secu¬ 
rities association 4 (“SECO” firm) shall 
engage in securities activities, 

• • • unless such broker or dealer and aU 
natural persons associated with such broker 
or dealer meet such specified and appropriate 
standards with respect to training, experi¬ 
ence and such other qualifications as the 
Commission finds necessary or desirable. 

Under existing provisions, if, by reason 
of misconduct, a firm or individual that 
is subject to a disciplinary sanction cov¬ 
ered by the rule is not considered un¬ 
qualified to engage in securities activities 
as a nonmember unless further action is 
taken by the Commission in administra¬ 
tive proceedings pursuant to section 
15(b) (5) and (7) of the Act. On the 
other hand, under the Maloney Act 


■It should be noted that the proposed 
rule applies only to nonmember broker- 
dealers and their associated persons. There¬ 
fore, an NASD member firm or associated 
person, during the period of a suspension 
from the association or an exchange, would 
not be subject to the provisions of the rule 
as long as the firm or Individual’s affiliation 
with the NASD has not been otherwise 
terminated (as, for example, for failure to 
pay fees or by resignation) and so long as 
the Individual does not become or attempt 
to become associated with a nonmember 
firm. 

■Pursuant to one of the suggestions re¬ 
ceived, the rule has been amended to pro¬ 
vide that the application for relief should 
ordinarily be made by the prospective em¬ 
ployer of a barred or suspended individual. 
Even without this modification the rule 
would authorize the Commission to impose 
on an Individual’s employment such con¬ 
ditions as it finds necessary or desirable. 
This would usually include requiring the 
prospective employer to adhere to special 
supervisory procedures with respect to the 
Individual for whom relief is granted. Under 
these circumstances It would thus be more 
appropriate to expect that the application 
should normally be made by the employer. 

‘The National Association of Securities 
Dealers. Inc. (NASD), is the only such as¬ 
sociation registered with the Commission 
under section 15A of the Act. 
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amendments to the Exchange Act (sec¬ 
tion 15A) and under the NASD's rules, 
a Commission or exchange imposed ex¬ 
pulsion, bar or suspension automatically 
results in a bar to NASD membership or 
association. The Commission believes 
that continued securities activities by 
such a firm or individual as a SECO firm 
or associated person is similarly incon¬ 
sistent with the public interest and the 
protection of investors as well as with 
the purposes of section 15(b) (8), unless 
the Commission finds to the contrary 
upon appropriate application. 

Commission action: The Securities and 
Exchange Commission acting pursuant 
to the provisions of the Securities Ex¬ 
change Act of 1934, and more particu¬ 
larly sections 15(b) (8) and 23(a) thereof, 
hereby amends Part 240 of Chapter n 
of Title 17 of the Code of Federal Regu¬ 
lations by adopting 5 240.15b8-2 as set 
forth below. 

§ 240.151)8—2 Disqualification of non- 
member brokers and dealers and 
tlieir associated persons—association 
or exchange disciplinary actions. 

(a) No nonmember broker or dealer or 
associated person of a nonmember broker 
or dealer shall be deemed qualified pur¬ 
suant to section 15(b) (8) of the Act, if, 
by action of a registered national secu¬ 
rities association or exchange, such non¬ 
member broker or dealer or associated 
person has been and is expelled or sus¬ 
pended from such association or ex¬ 
change or has been and is barred or 
suspended from being associated with 
all members of such association or ex¬ 
change for violation of any such associa¬ 
tion or exchange rule which prohibits any 
act or transaction constituting conduct 
inconsistent with just and equitable 
principles of trade or requires any act 
the omission of which constitutes con¬ 
duct inconsistent with just and equitable 
principles of trade. 

(b) Upon written application with re¬ 
spect to any person deemed unqualified 
to engage in securities activities pursuant 
to paragraph (a) of this section, the 
Commission may, if it finds it appro¬ 
priate in the public interest and for the 
protection of investors and to carry out 
the purposes of section 15(b)(8), after 
notice and opportunity for hearing and 
subject to such terms and conditions as it 
may determine to be necessary or desir¬ 
able, find that notwithstanding such as¬ 
sociation or exchange action such person 
may engage in securities activities pursu¬ 
ant to such section. The receipt by the 
Commission of such application shall 
operate as a stay of the disqualification 
provisions of paragraph (a) of this sec¬ 
tion pending the Commission’s determi¬ 
nation with respect to the merits of the 
application. Such application should 
ordinarily be made by the prospective 
employer of such person. 

(c) An application filed pursuant to 
paragraph (b) of this section shall set 
forth the facts with respect to the nature 
of the association or exchange action, 
the misconduct found by such associa¬ 
tion or exchange, the nature of the pro¬ 
spective business or employment in which 
the broker or dealer or associated person 
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plans to engage, the activities engaged in 
by such broker or dealer or associated 
person since such misconduct and action 
and any other matters the applicant 
deems relevant: Provided however. Such 
broker or dealer or associated person 
shall not be heard to contest any findings 
made against him or focts admitted by 
him in the proceeding before such as¬ 
sociation or exchange upon which the 
disqualification provided for in para¬ 
graph (a) of this section is predicated 
unless the Commission in its discretion 
directs otherwise. If the application con¬ 
tains assertions of material facts that are 
not a matter of record before the associa¬ 
tion or exchange, it shall be sworn to or 
supported by affidavits. The application 
may be accompanied by a brief. 

<d) Where it deems it appropriate to 
do so, the Commission may grant or deny 
an application or issue any other findings 
pursuant to paragraph (b) of this sec¬ 
tion on the basis of the papers filed with¬ 
out oral hearing. 

(e) The rules of practice shall apply 
to proceedings under this section to the 
extent that they are not inconsistent with 
this section. Attention is directed par¬ 
ticularly to § 201.22 of the rules of prac¬ 
tice, relating to form of papers and num¬ 
ber of copies to be filed. 

(f) For purposes of this section; 

(1) The term “nonmember broker or 
dealer’’ shall mean any broker or dealer, 
including a sole proprietor, registered 
under section 15 of the Act, who is not a 
member of a national securities associa¬ 
tion registered with the Commission 
under section 15A of the Act. 

(2) The term “associated person” shall 
mean any partner, officer, director, or 
branch manager of a nonmember broker 
or dealer (or any person occupying a 
similar status or performing similar 
functions), or any natural person directly 
or indirectly controlling or controlled by 
such nonmember broker or dealer, and 
shall include any employee of such non¬ 
member broker or dealer conducting 
business as a sole proprietor. 

(Sec. 15(b)(8), 78 Stat. 570. 15 U.S.C. 78o; 
sec. 23. 48 Stat 901, as amended, 49 Stat. 
1379, 15 US.C. 78w) 

By the Commission. 

[seal! Ronald F. Hunt, 

Secretary . 

February 29, 1972. 

1FR Doc.72-3303 Filed 3-3-72:8:50 am] 

Title 41— PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 

Chapter 14—Department of the 
Interior 

MISCELLANEOUS AMENDMENTS TO 
CHAPTER 

Pursuant to the authority of the Sec¬ 
retary of the Interior, contained in 5 
U.S.C. 301, Parts 14-1, 14-2, 14-16, and 
14-30 of Chapter 14, Title 41 of the Code 
of Federal Regulations are hereby 
amended as set forth below. 


No. 44—Ft. I- 
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It is the general policy of the Depart¬ 
ment of the Interior to allow time for 
interested parties to take part in the 
rule making process. However, the 
amendments and revisions contained 
herein are minor and entirely adminis¬ 
trative in nature. Therefore, the public 
rule making process. However, the 
changes will become effective upon 
publication in the Federal Register 
(3-4-72). 

Warren F. Brecht, 
Deputy Assistant Secretary 

of the Interior. 

February 25, 1972. 

PART 14-1—GENERAL 

Subpart 14—1.3—General Policies 

1. Subpart 14-1.3 is amended by the 
addition of § 14-1.350. 

§ 14—1.350 Obtaining a release of claims. 

(a) Upon completion of work required 
by a contract of the type and value listed 
below, the final amount due a contractor 
shall be paid only upon presentation by 
him of a properly executed voucher and 
a release of claims against the United 
States. The contractor shall except all 
unresolved claims from the operation of 
the release. 

(b) A release of claims shall be re¬ 
quired in all construction contracts over 
$10,000, and in all cost-reimbursement 
contracts over $2,500. Depending upon 
circumstances present, a release of 
claims may be required in service (in¬ 
cluding architect-engineer) and supply 
contracts. 

(c) Contracts requiring a release of 
claims shall include a clause substan¬ 
tially as follows: 

After completion of work, and prior to final 
payment, the Contractor shall furnish to the 
Contracting Officer, a release of claims 
against the United States arising out of the 
contract, other than claims specifically ex¬ 
pected from the operation of the release. 

(d) Bureaus and offices of the Depart¬ 
ment of the Interior shall use the Release 
of Claims form DI-137. 

Subpart 14—1.7—Small Business 
Concerns 

2. The § 14-1.710 as set forth below is 
Inserted immediately preceding § 14- 
1.710-4 Review of subcontracting 
program. 

§ 14—1.710 Subcontracting with small 
business concerns. 

Subpart 14—1.12—Responsible 
Prospective Contractors 

3. Section 14-1.1204-1 is revised to 
read as follows: 

§ 14—1.1204—1 Requirement. 

The signing of a contract by the con¬ 
tracting officer shall satisfy the require¬ 
ments of § 1-1.1204-1 (a) of this title for 
documenting an affirmative determina¬ 
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tion that the prospective contractor Is 
responsible with respect to that contract. 

Subpart 14—1.51—Novation Agree¬ 
ments and Change of Name Agree¬ 
ments . 

4. Section 14-1.5101 (d) is amended 
by the addition of new subparagraph 18 
to the Novation Agreement contained 
therein. 

§ 14—1.5101 Agreement to recognize a 
successor in interest. 

* • • * * 

(d) * • • 

18. The Transferor agrees that In any 
rights In Inventions, patents, and data which 
accrue to the Government or to third party 
beneficiaries under the contracts between 
the Transferor and the Government shall not 
be diminished as a result of the Transferor 
Instruments of this Agreement. 

• • • * • 


part 14-2—PROCUREMENT BY 
FORMAL ADVERTISING 

Subpart 14—2.4—Opening of Bids 
and Award of Contract 

1. Section 14-2.406-3 is revised to read 
as follows: 

§ 14—2.106—3 Ollier mistakes disclosed 
before award. 

(a) The Director of Survey and Re¬ 
view, Office of the Assistant Secretary— 
Management and Budget, is delegated 
authority to make the determinations 
under §5 l-2.406-3(a> (1). (2), and <3), 
and 1-2.406-3(b) of this title. 

(b) Each proposed determination 
shall be approved by the Solicitor, or by 
an Associate or Assistant Solicitor, or 
comparable legal officer of the Depart¬ 
ment under § 1-2.406-3(d) of this title. 

<c) In addition to the requirements of 
§ 1-2.406-3 (d) (2) of this title, the follow¬ 
ing evidence shall be furnished by the 
bidder in support of his alleged mistake: 
Original worksheets accompanied by cer¬ 
tification of genuineness in the form of 
a statement of identification by the bid¬ 
der. preferably signed before a notary 
public. Otherwise, the evidence of mis¬ 
take may lack the conviction essential 
to relief. 

2. The title of § 14-2.406-4 as set forth 
below is substituted for the heading 
Disclosures of mistakes after award. 

§ 14—2.406—4 Disclosure of mistake# 
after award. 


PART 14-16—PROCUREMENT FORMS 

1. The Interior Procurement Regula¬ 
tions are amended by the addition of 
Part 14-16 and Subpart 14-16.8. 

Subpart 14—16.8—Miscellaneous Forms 

Qaa 

uut. 

14-16.850 Department of the Interior forms. 


Authority: The authority of this Part 
14-16 issued under sec. 205(c), 63 Slat. 390- 
40 UJ5.C. 486(c). 

§ 14—16.850 Department of the Interior 
forms. 

(a) The following Department of the 
Interior forms are for use as indicated, 
and are stocked as a supply item in Stores 
and Shipping, Room 1662, Department 
of the Interior, Washington, D.C. 20240. 

(1) DI-83, Notice of Assignment. This 
form shall be used to provide appropriate 
notice of assignment of payments under 
contracts. 

(2) DI-84, Instrument of Assignment. 
This form shall be used to make assign¬ 
ment of payments due under contracts. 

(3) , DI-137, Release of Claims. This 
form shall be used as provided in § 14- 
1.350 of this chapter. 


PART 14-30—CONTRACT FINANCING 
Subpart 14—30.4—Advance Payments 

1. Subpart 14-30.4 is amended by the 
addition of § 14-30.410. 

§ 1 I—30.410 Findings, determinations 
and authorization. 

(a) Office of Management and Budget 
Circular No. A-101 dated January 9, 1971, 
provides policies and procedures for 
establishing greater consistency among 
Federal agencies in the administration 
of grants, contracts or other agreements 
with educational institutions in the 
United States for research projects. 

Part IV of Attachment A of the Cir¬ 
cular provides that: 

A. In view of the nonprofit position of edu¬ 
cational institutions, and the stated Govern¬ 
ment objective of strengthening the re¬ 
search capabilities of these Institutions, all 
agencies shall make advance payments in 
reasonable amounts on research projects 
whether under a contract or grant, whenever 
practical. In all cases where the agency is t 
authorized by law to do so. 

B. The Treasury Department's letter of 
credit procedure should be used as the means 
of furnishing advance payments, whenever 
feasible. The use of the letter credit proce¬ 
dure to the maximum extent possible will 
serve to limit the number of different meth¬ 
ods to be used’by the institution in obtain¬ 
ing funds, and will also limit the amount of 
advances to minimum amounts so as to 
reduce financing costs to the Government. 

<b) Accordingly, it is hereby deter¬ 
mined pursuant to OMB Circular No. A- 
101 that it is necessary in the public in¬ 
terest to make advance payments to edu¬ 
cational institutions for research proj¬ 
ects. Such payments are authorized to 6e 
made as required by the Circular and in 
accord with the procedures provided in 
Subpart 1-30.4. The requirements of 
§§ 1-30.405(0, 1-30.410 of this title and 
14-30.406 shall be satisfied by this § 14- 
30.410 and a statement to that effect 
should be placed in contract file. 

[FR Doc.72-3272 Filed 3-3-72; 8:46 am] 
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Title 20—EMPLOYEES’ 
BENEFITS 

Chapter III—Social Security Adminis¬ 
tration, Department of Health, Ed¬ 
ucation, and Welfare 

[Reg. 5, further amended] 

PART 405—FEDERAL HEALTH INSUR¬ 
ANCE FOR THE AGED (1965-) 

Subpart D—Principles of Reimburse¬ 
ment for Provider Costs and for 
Services by Hospital-Based Physi- 
cians 

Assets Transferred Between Govern¬ 
mental Agencies, and Assets Donated 
by One Provider to Another 

On August 25, 1971. there was pub¬ 
lished in the Federal Register (36 F.R. 
16679) a notice of proposed rule making 
with a proposed amendment to Subpart 
D of Regulations No. 5 which proposed 
rules for determining the basis for de¬ 
preciation of assets transferred from one 
governmental entity to another or used 
under the Medicare program by one pro¬ 
vider and then donated to another. 

Interested parties were given 30 days 
in which to submit data, views, or argu¬ 
ments pertaining to the proposed amend¬ 
ment. 

After consideration of all comments 
received, the amendment as so proposed 
is hereby adopted, subject to the follow¬ 
ing change: 

In § 405.415(i) (3) (i), the last sentence 
is changed to read as set forth below. 

Effective date . This amendment shall 
become effective on its date of publica¬ 
tion in the Federal Register (3-4-72). 

(Secs. 1102, 1814(b). 1861(v), 1871, 49 Stat. 
647. as amended. 79 Stat. 296. 79 Stat. 322, 
79 Stat. 331, 42 U.S.C. 1302, 1395 et seq.) 

Dated: February 2, 1972. 

Robert M. Ball. 
Commissioner of Social Security. 

Approved: February 28, 1972. 

Elliot L. Richardson, 

Secretary of Health, 

Education, and Welfare. 

Subpart D of Regulations No. 5 of the 
Social Security Administration (20 CFR 
405.401 et seq.) is amended by adding 
paragraphs (i) and (J) to § 405.415, to 
read as follows: 

§ 105.415 Depreciation: Allowance for 
depreciation ba*ed on asset costs. 

* • * * • 

(i) Intergovernmental transfer of fa¬ 
cilities, The basis for depreciation of as¬ 
sets transferred under appropriate legal 
authority from one governmental entity 
to another shall be as follows: 

G) The historical cost incurred by the 
present owner in acquiring the asset 
under a bona fide sale. The historical 
cost shall not exceed the lower of cur¬ 
rent reproduction cost adjusted for 
straight-line depreciation over the life 


of the asset to the time of the purchase 
or fair market value at the time of the 
purchase. 

(2) The fair market value at the time 
of donation under a bona fide donation 
of the asset fsubject to the limitations 
set forth under paragraph (j) of this 
section). An asset is considered donated 
when a governmental entity acquires the 
asset without assuming the functions for 
which the transferor used the asset or 
making any payment for it in the form 
of cash, property, or services. 

(3) If neither subparagraph (1) nor 
(2) of this paragraph applies, e.g., the 
transfer was solely to facilitate adminis¬ 
tration or to reallocate jurisdictional re¬ 
sponsibility or the transfer constituted a 
taking over in whole or in part of the 
function of one governmental entity by 
another governmental entity, the basis 
for depreciation shall be: 

(i) With respect to an asset on which 
the transferor has claimed depreciation 
under the health insurance program, the 
transferor's basis under the health in¬ 
surance program prior to the transfer. 
The method of depreciation used by the 
transferee may be the same as that used 
by the transferor, or the transferee may 
change the method, as permitted under 
subparagraph (d) (2) of this section. 

(ii) With respect to an asset on which 
the transferor has not claimed deprecia¬ 
tion under the health insurance program, 
the cost incurred by the transferor in 
acquiring the asset (not to exceed the 
basis that would have been recognized 
had the transferor participated in the 
health insurance program) less depre¬ 
ciation calculated on the straight-line 
basis over the life of the asset to the time 
of transfer. 

(j) Basis of assets used under the pro¬ 
gram and donated to a provider . Where 
an asset that has been used or depre¬ 
ciated under the program is donated to 
a provider, the basis of depreciation for 
the asset shall be the lesser of the fair 
market value or the net book value of 
the asset in the hands of the owner last 


participating in the program. The net 
book value of the asset is defined as the 
depreciable basis used under the program 
by the asset's last participating owner 
less the depreciation recognized under 
the program. 

(PR Doc.72-3292 Filed 3-3-72:8:51 amj 


Title 21—FOOD AND DRUGS 

Chapter I—Food and Drug Adminis¬ 
tration, Department of Health, Ed¬ 
ucation, and Welfare 

SUBCHAPTER B—FOOD AND FOOD PRODUCTS 

PART 121—FOOD ADDITIVES 

Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Antioxidants and/or Stabilizers for 
Polymers 

The Commissioner of Food and Drugs, 
having evaluated the data in a petition 
(FAP 1B2585) filed by Geigy Chemical 
Corp., Ardsley, N.Y. 10502, and other 
relevant material, concludes that the 
food additive regulations should be 
amended, as set forth below, to provide 
for the additional safe use of 2(2'-Hy- 
droxy-5'-methylphenyl) benzotriazole 
as an antioxidant and/or stabilizer in 
polystyrene and/or rubber modified 
polystyrene. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(c)(1), 72 Stat. 1786; 21 
U.S.C. 348(c)(1)) and under authority 
delegated to the Commissioner (21 CFR 
2.120), Part 121 is amended in §121.- 
2566(b) by adding a fourth limitation to 
the subject item as follows: 

§ 121.2566 Antioxidants and/or stabi* 
lizors for polymers. 

* • • • * 

(b) List of substances: 


Limitations 


2 (2'-Hydroxy-5'-methylphenyl) benzotriazole 
meeting the following specification: Melt¬ 
ing point 126*-132* C. 


For use only: 

1 . • • • 

2 . * * * 

3. • • • 

4. At levels not to exceed 0.25 percent by 
weight of polystyrene and/or rubber- 
modified polystyrene polymers comply¬ 
ing with § 121.2510 intended to contact 
nonalcoholic food: Provided, That the 
finished basic rubber-modified polysty¬ 
rene polymers in contact with fatty foods 
shall contain not less than 90 weight 
percent of total polymer units derived 
from styrene monomer. 


(Sec. 409(C)(1), 72 Stat. 1786; 21 US.C. 
348(c)(1)) 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days after its date of 
publication in the Federal Register file 
with the Hearing Clerk, Department of 


Health, Education, and Welfare, Room 
6-88, 5600 Fishers Lane, Rockville, Md. 
20852, written objections thereto in quin- 
tuplicate. Objections shall show wherein 
the person filing will be adversely affect¬ 
ed by the order and specify with par¬ 
ticularity the provisions of the order 
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deemed objectionable and the grounds 
for the objections. If a hearing is re¬ 
quested, the objections must state the 
issues for the hearing. A hearing will be 
granted if the objections are supported 
by grounds legally sufficient to justify 
the relief sought. Objections may be ac¬ 
companied by a memorandum or brief in 
support thereof. Received objections may 
be seen in the above office during work¬ 
ing hours, Monday through Friday. 

Effective date. This order shall be¬ 
come effective on its date of publication 
in the Federal Register (3-4-72). 

Dated: February 22,1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

[FR Doc.72-3334 FUed 3-3-72:8:53 ami 


part 121—food additives 

Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Resinous and Polymeric Coatings 

The Commissioner of Food and Drugs, 
having evaluated data in a petition (FAP 
1B2615) filed by Eastman Chemical 
Products, Inc., Kingsport, Tenn. 37662, 
and other relevant material, concludes 
that § 121.2514 of the food additive reg¬ 
ulations should be amended as set forth 
below to provide for the safe use of 2,2- 
dimethyl-1,3-propanediol as a compo¬ 
nent of resinous and polymeric coatings 
for food-contact use. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(c)(1), 72 Stat. 1786; 21 
U.S.C. 348(c)(1)) and under authority 
delegated to the Commissioner (21 CFR 
2.120), § 121.2514(b) (3) (vii) (c) is 

amended by alphabetically inserting in 
the list of substances a new item, as 
follows: 

§ 121.2514 Re*inoiiM ami polymeric 
coatings* 

• • « * • 

(b) • • • 

(3) • • • 

(vii) • • • 

(c) Polyhydric alcohols: 

• * • • • 

2,2-Dimethyl-1,3-propanediol for use only In 
forming polyester resins for coatings in¬ 
tended for use in contact with non¬ 
alcoholic foods. 

* * • » » 

(Sec. 409(c)(1), 72 Stat. 1786; 21 U.S.C. 
348(c)(1)) 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 


time within 30 days after its date of pub¬ 
lication in the Federal Register file with 
the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
6-88. 5600 Fishers Lane, Rockville, McL 
20852, written objections thereto in 
quintuplicate. Objections shall show 
wherein the person filing wil be adversely 
affected by the order and specify with 
particularity the provisions of the order 
deemed objectionable and the grounds 
for the objections. If a hearing is re¬ 
quested. the objections must state the 
issues for the hearing. A hearing will be 
granted if the objections are supported 
by grounds legally sufficient to justify the 
relief sought. Objections may be accom¬ 
panied by a memorandum or brief in 
support thereof. Received objections may 
be seen in the above office during work¬ 
ing hours, Monday through Friday. 

Effective date. This order shall become 
effective on its date of publication in the 
Federal Register (3-4-72). 

Dated: February 22, 1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 


Cuprous Iodide and cuprous bromide. 


• • • 


(Sec. 409(C)(1), 72 Stat. 1786, 21 U.S.C. 348 
(C)(1)) 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days after its date of 
publication in the Federal Register file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
6-88. 5600 Fishers Lane, Rockville, Md. 
20852, written objections thereto in quin¬ 
tuplicate. Objections shall show wherein 
the person filing will be adversely affected 
by the order and specify with particular¬ 
ity the provisions of the order deemed 
objectionable and the grounds for the ob¬ 
jections. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if the 
objections are supported by grounds 
legally sufficient to Justify the relief 
sought. Objections may be accompanied 
by a memorandum or brief in support 
thereof. Received objections may be seen 


PART 121—FOOD ADDITIVES 

Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Antioxidants and/or Stabilizers for 
Polymers 

The Commissioner of Food and Drugs 
having evaluated data in a petition filed 
by E. I. du Pont de Nemours and Co., 
Inc., Wilmington, Del. 19898, and other 
relevant material, concludes that the 
food additive regulations should be 
amended to provide for the safe use of 
cuprous iodide and cuprous bromide for 
heat stabilizing nylon 66 resins as set 
forth below. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(c)(1), 72 Stat. 1786: 21 
U.S.C. 348(c)(1)) and under authority 
delegated to the Commissioner (21 CFR 
2.120), § 121.2566(b) is amended by al¬ 
phabetically inserting in the list of sub¬ 
stances a new item, as follows: 

§ 121.2566 Antioxidants and/or stabiliz¬ 
ers for polymers. 

• • • • • 


Limitations 

• • • 

For use at levels not exceeding 0.0025 percent 
cuprous iodide and 0.0175 percent cuprous 
bromide by weight of nylon 66 resins com¬ 
plying with § 121.2502; the finished resins 
are used or are Intended to be used to 
contain foods during oven baking or oven 
cooking at temperatures above 250 # F. The 
average thickness of such resins in the 
form in which they contact food shall not 
exceed 0.0015 Inch. 

* • • 


in the above office during working hours, 
Monday through Friday. 

Effective date. This order shall become 
effective on its date of publication in the 
Federal Register (3-4-72). 

Dated: February 24,1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

[FR Doc.72-3336 Filed 3-3-72;8: 53 am] 


PART 144—ANTIBIOTIC DRUGS; EX¬ 
EMPTIONS FROM LABELING AND 
CERTIFICATION REQUIREMENTS 

lodinated Casein; Revocation 

Based on a notice of withdrawal of ap¬ 
proval of new animal drug application 
(Docket No. FDC-D-372) appealing else¬ 
where in tills issue of the Federal Regis¬ 
ter, the Commissioner of Food and Drugs 


[FR Doc.72-3289 Filed 3-3-72;8:49 am] 


(b) List of substances: 
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concludes that the antibiotic drug regu¬ 
lations should be amended to revoke pro¬ 
visions for the use of iodinated casein in 
animal feed supplements for use in nurs¬ 
ing sow's to stimulate milk flow. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (secs. 507, 512, 59 Stat. 463 as 
amended, 82 Stat. 343-51; 21 U.S.C. 357, 
360b) and under aut horit y delegated to 
the Commissioner (21 CFR 2.120), § 144.- 
26 Animal feed containing certifiable 
antibiotic drugs is amended by revoking 
paragraph (b)(31). 

Within 30 days after publication here¬ 
of in the Federal Register any person 
who will be adversely affected by the re¬ 
moval of any such drug from the market 
may file objections to this order stating 
reasonable grounds and requesting a 
healing on such objections. Objections 
and request for a hearing should be filed 
in quintuplicate with the Hearing Clerk. 
Department of Health, Education, and 
Welfare. Room 6-88, 5600 Fishers Lane, 
Rockville, Md. 20852. 

If a hearing is requested, the objec¬ 
tions must identify the claimed errors 
in the NAS/NRC evaluation and any ade¬ 
quate and well controlled investigations 
which would indicate conclusively that 
the combination drug would have the 
claimed effectiveness. Objections and re¬ 
quests for a hearing which are received 
in response to this order may be seen in 
the above office during business hours, 
Monday through Friday. 

Effective date. This order shall become 
effective 40 days after its date of publi¬ 
cation in the Federal Register. If ob¬ 
jections are filed, the effective date will 
be extended for ruling thereon. 

(Secs. 507, 612, 59 Stat. 463 as amended, 82 
Stat. 343-61; 21 U.S.C. 357, 360b). 

Dated: February 24,1972. 

Sam D. Fine, 
Associate Commissioner 

for Compliance. 

[FR Doc.72-3287 Filed 3-3-72:8:49 ami 


Title 43—PUBLIC LANDS: 
INTERIOR 

Chopter II—Bureau of Land Manage¬ 
ment, Department of the Interior 

APPENDIX—PUBLIC LAND ORDERS 

(Public Land Order 6163J 
(Sacramento 075324] 

CALIFORNIA 

Powersite Restoration No. 593; Rev¬ 
ocation of Powersite Reserves 

By virtue of the authority contained 
in section 24 of the Act of June 10, 
1920, 41 Stat. 1075, as amended, 16 U.S.C. 
section 818 (1970), pursuant to the de¬ 
termination of the Federal Power Com¬ 
mission in DA-1078-California, it is or¬ 
dered as follows: 

1. The Executive orders of October 28, 
1912. and January 14, 1915, as construed 


by Interpretation No. 230 of October 31, 
1934, are hereby revoked so far as they 
affect the following described lands: 

Mount Diabix) Meridian 

POWERSITE RESERVE NO. 303 
*r m o d 90 y 

Sec. 15. SWINE'/,, S'/ 2 NW%. 

POWERSITE RESERVE NO. 471^ 

T. 15S..R. 28 E., 

Sec. 22. lots 8 to 12. inclusive, 17 to 20. 
inclusive; 

Sec. 23, lots 1 to 11, Inclusive: 

Sec. 26. lots 5 and 6 , 11 to 16, Inclusive, 
18 to 22 , inclusive: 

Sec. 27. lots 1 to 4, inclusive, 6 to 8 , In¬ 
clusive; 

Sec. 35. lots 1 , 2.9. 10. 11, 12,19, and 20; 

Sec. 36. lots 2 to 7. inclusive, 11 to 16, in¬ 
clusive. 

T. 16S..R. 28 E., 

Sec. 1 . lots 8 . 9, 10 , NW^SW^, SEV 4 SWV 4 : 

Sec. 2. lots 5. 6 . 7, 12, 13. 14, 15. 16, 17, 
22,23; 

Sec. 11, lots 1,7, 8 , 9, 16; 

Sec. 12. lots 1.2, 3. 4, NEV 4 NW»/t ; 

sec. is. wy a Nw> 4 , SE 14 NW 14 , swy 4 , 

W V 2 SE 14 ; 

Sec. 23* 

Sec. 24, NE V4, N Va NW ( 4 . E^SW%. SE %; 

Sec. 25; 

Sec. 26, NW«4,SEV4; 

Sec. 34. N&NE**, SW^NEft. NW*/4, 

w>/ 2 swy 4 . 

T. 17 S., R. 28 E., 

Sec. 2, lots 1,2,3, S^NE^.SE^; 

Sec. 14, NV4NW y 4 , SW>/ 4 NW»/ 4 , W&SW&. 
SE *4 SW %, SW V4 SE \\. 

T. 18 S.. R. 29 E.. 

Sec. 5, NE}4 (lots 3 and 4, S‘/ 2 NE»i); 

Sec. 9. N*/4 • NWSE $4 . 

The areas described, including public 
lands, nonpublic lands, and lands within 
the Sequoia National Park, aggregate ap¬ 
proximately 6,042.03 acres. 

A portion of the lands remains with¬ 
drawn for power or other purposes and 
some have been restored subject to sec¬ 
tion 24 of the Federal Power Act of 
June 10, 1920, supra. As to the latter the 
effect of this order is to relieve the lands 
of the limitations contained in the pro¬ 
visions of said section 24. 

2. At 10 a.m. on March 31, 1972, the 
unappropriated, public lands outside of 
the Sequoia National Park shall be open 
to operation of the public land laws gen¬ 
erally. subject to valid existing with¬ 
drawals, and the requirements of appli¬ 
cable law. All valid applications received 
at or prior to 10 a.m. on March 31, 1972, 
shall be considered as simultaneously 
filed at that time. Those received there¬ 
after shall be considered in the order of 
filing. 

The public lands have been and will 
continue to be open to applications and 
offers under the mineral leasing laws, 
and to location under the U.S. mining 
laws. 

Inquiries concerning the lands should 
be addressed to the Chief, Division of 
Technical Services, Bureau of Land Man¬ 
agement. 2800 Cottage Way, Sacramento, 
CA 95825. 

Harrison Loesch, 
Assistant Secretary of the Interior. 

February 24,1972. 

(FR Doc.72-3269 Filed 3-3-72;8:45 am] 


(Public Land Order 5164] 
(Fairbanks 14988] 

ALASKA 

Withdrawal for the Department of the 
Air Force 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 F.R. 
4831), it is ordered as follows: 

1. Subject to valid existing rights the 
following described lands are hereby 
withdrawn from all forms of appropria¬ 
tion under the public land laws, includ¬ 
ing the mining laws (30 U.S.C., Ch. 2), 
and from leasing under the mineral 
leasing laws, and reserved for the con¬ 
struction and maintenance of boreholes, 
portable buildings, a radio antenna, and 
access and cable routes for use by the 
Department of the Air Force: 

Indian Mountain—Melozitna Quadrangle 
(Sheet D-2) 

An area approximately 500-foot-square 
around and centering on each borehole con¬ 
taining 6.75 acres in each area, and Inter¬ 
connecting access and cable routes consisting 
of strips of land 50 feet on each side of the 
centerline thereof, extending a total distance 
of 33.6 miles, at the geographical locations 
and in the legal subdivisions shown as 
follows: 


Boreholes and Geographical Rated River 

access and Co-ordinates Meridian (pro- 

cable routes traction survoy) 


Existing No. t.. Lat. N. 65°69'fi0", 
Long. W. 
153°43'16". 

Proposed No. 2. Lat. N. WTWOO", 
Long. W. 
I63°47'85". 

Proposed No. 3. Lat. N. a3°M'0S". 

Long. W. 

163*46'15". 

Proposed Vo. 4. Lat. N. 65*68'15". 

Long. W. 
153°47'»>". 

Proposed No. 5 Lat. N. «5°58'25", 
Long. W. 
153*43'3<>". 


T.7N.. R. 24 E., 
Sec. 23; 

Sec. 24, NJ4 
8W^. 

Sec. 22, NJ*. 

8ec. 26. NE X- 

Sm. 27. KH 
BWtf; 

Sec. 34, 
NEtfNWtf; 
Sec. 26, WH- 


The areas described aggregate approx¬ 
imately 446.75 acres. 

Beaver Creek—Tanacross Quadrangle 
(Sheet A-2) 

An area approximately 500-foot-square 
around and centering on each borehold con¬ 
taining 5.75 acres in each area, and Inter¬ 
connecting access and cable routes consisting 
of stripe of land 50 feet on each side of the 
centerline thereof, extending a total distance 
of 33.06 miles, at the geographical locations 
and in the legal subdivisions shown as 
follows: 


Boreholes and Geographical Copper River Mo- 

access and coordinates rldian (protrao- 

cable routes tion survey) 


Existing No. 1.. Lat. N. 63°03'40' 
Long. W. 141°40'4Q* 

Proposed No. 2. Lat. N. 

Long. W. 141*I7'60* 


Proposed No. 3. Lat. N. 63°M'00' 

Long. W. 141*47'50* 
Proposed No. 4. Lat. N. 

Long. W. 141*46'15* 


Proposed No. 5. Lat. N. G3°03'46' 

Long. W. 141*44'40* 


T. 16 N., K. li» E., 
Sec; 21, 

Sec. 27, 8WM; 
Sec. 28, NH, 
SE.^; 

Sec. 22, 8J4, 
NWK. 

$ 00 . 22 , 

NWtf. 

80 c. 14, 8 W» 4 - 
NW^, NWK- 
8WK; 

80 c. 16, SH. 

Sec. 23, 8H. 


FEDERAL REGISTER, VOL. 37, NO. 44—SATURDAY, MARCH 4, 1972 












4714 


RULES AND REGULATIONS 


The areas described aggregate approx¬ 
imately 424.75 acres. 

Burnt Mountain—Christian Quadrangle 

An area approximately 600-foot-square 
around and centering on each borehole con¬ 
taining 6.75 acres In each area, and Inter¬ 
connecting access and cable routes consisting 
of strips of land 60 feet on each side of the 
centerline thereof, extending a total distance 
of 6.5 miles at the geographical locations 
shown as follows: 

Boreholes and access Geographical 

and cable routes: coordinates 

Proposed No. 1_Lat. N. 67°27’15'\Long. 

W. 144 c 31'15". 

Proposed No. 2— Lat. N. 67* , 26'05'\ Long. 

W. 144°33'45". 

Proposed No. 3,. Lat. N. 67*25'15'\ Long. 

W. 144*35'45". 

Proposed No. 4— Lat. N. 67*25'15", Long. 

W. 144*32'00". 

Proposed No. 5__ Lat. N. 67*26'00", Long. 

W. 144°29'00". 

The areas described aggregate approx¬ 
imately 107.55 acres. 

The total of all of the areas described 
aggregates approximately 979.05 acres. 

2. Because the lands described in para¬ 
graph 1 of this order are and have been 
in a reserved status since January 17, 
1969, it is deemed unnecessary to publish 
advance notice of the proposed with¬ 
drawal as provided for by 2351.4(a). and 
the prepublication requirement of that 
regulation is hereby waived. 

Harrison Loesch. 
Assistant Secretary of the Interior. 

February 28, 1972. 

[FR Doc.72-3270 Piled 3-3-72;8:45 am] 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

|FCC 72-1801 

PART 73—RADIO BROADCAST 
SERVICES 

Table of Assignments, FM Broadcast 
Stations, Terrell Hills, Texas 

Memorandum opinion and order. In 
the matter of amendment of the Table 
of Assignments for FM Broadcast Chan¬ 
nels, § 73.202(b) of the Commission's 
rules and regulations, to delete a short¬ 
spaced assignment at Terrell Hills, Tex. 

1. The Commission, on its own motion, 
is taking action herein to amend the FM 
Table of Assignments, 5 73.202(b) of the 
rules, by deleting Channel 292A from 
Terrell Hills, Tex., in order to eliminate 
a prohibitive short separation between 
it and a co-channel assignment at 
Gonzales, Tex. 

2. The Commission believes that, 
whenever an opportunity arises, existing 
FM assignments not meeting the mini¬ 
mum mileage separation requirements of 
the rules (5 73.207(a)) should be re¬ 
moved from the FM Table of Assign¬ 
ments. These channels are inefficient and 


unusable (unless spacing requirements 
are waived), and the public interest and 
our assignment objectives are best served, 
in our judgment, by deleting such 
assignments. 

3. Channel 292A at Terrell Hills is now 
vacant as a result of our recent action 
authorizing Station KBUC-FM, which 
formerly operated on the Terrell Hills 
assignment, to operate on Channel 298C, 
assigned to San Antonio, Tex., instead of 
Channel 292A at Terrell Hills. 1 * * Our ac¬ 
tion also removed a short spacing be¬ 
tween an existing station and an assign¬ 
ment since there had been a short 
spacing of approximately 6 miles be¬ 
tween the site of Station KBUC-FM’s 
Channel 292A operation and the Channel 
292A assignment at Gonzales, Tex. How¬ 
ever, now that the Terrell Hills Channel 
292A assignment is again unoccupied, 
the reference point for Terrell Hills 
rather than the KBUC-FM Channel 292A 
site governs, and a short spacing of ap¬ 
proximately 6 miles with the Gonzales 
Channel 292A assignment still exists, in 
contravention of the separation require¬ 
ments of the rules. 

4. Since it appears that no channels 
are available which would be a suitable 
substitute for Channel 292A at either 
Terrell Hills or Gonzales and that the 
short spacing problem cannot be satis¬ 
factorily eliminated or alleviated by ju¬ 
dicious transmitter site selection,* we be¬ 
lieve the necessary and appropriate so¬ 
lution to the problem lies in deleting 
Channel 292A from either Terrell Hills 
or Gonzales. These communities are ap¬ 
proximately the same size, population- 
wise, Gonzales liaving a 1970 population 
of 5.854, and Terrell Hills, a 1970 popu¬ 
lation of 5.225. Terrell Hills is, however, 
located within the San Antonio urbanized 
area, while Gonzales is a rural commu¬ 
nity. San Antonio, which now has nine 
Class C FM assignments, in our opinion, 
already has its fair share of the available 
FM channels. Consequently, we feel that, 
in these circumstances, rather than in¬ 
termixing a Class A assignment with the 
multiple Class C assignments at San 
Antonio, it best serves the public interest 
and our assignment objectives to retain 
the Channel 292A assignment at Gon¬ 
zales and to delete the Channel 292A 


1 BPH-6285. granted Nov. 10, 1971, after 
hearing (Decision adopted July 20. 1971, 

Docket No. 18239, FCC 71R-230. 31 FCC 2d 

162; stayed by order, adopted Aug. 31, 1971. 
FCC 71-890; stay dissolved by further order, 
adopted Nov. 10. 1971, FCC 71-1150). Until 
the change-over is made (the KBUC-FM con¬ 
struction permit for operation on Channel 
298C expires Nov. 10, 1972), Station KBUC- 
FM continues operation on the Terrell Hills 
Channel 292A assignment. 

■Two applications have been tendered for 
the Terrell Hills Channel 292A assignment, 
one on Aug. 19, 1971 by National Enterprises. 
Inc., for use of the channel at Alamo 
Heights, Tex., and the other on Dec. 8, 1971, 
by Terrell Hills Broadcasting Co. for use at 
Terrell Hills, neither of which have been ac¬ 
cepted for filing because of spacing defi¬ 
ciencies. 


assignment from Terrell Hills.* We will, 
however, give consideration in rule mak¬ 
ing, if requested, to proposals to assign 
Channel 292A to a community outside 
the San Antonio urbanized area if they 
meet spacing requirements. 

5. Authority for the action taken 
herein is found in sections 4(i), 303^b) 
and (4) and 307(b) of the Communica¬ 
tions Act of 1934, as amended, and the 
Administrative Procedure Act, 5 U.S.C. 
section 553(3) (B). We are deleting the 
Terrell Hills Channel 292A assignment 
from the FM Table of Assignments with¬ 
out prior rule making because we find 
such a proceeding is unnecessary and 
would serve no public interest purpose. 
The underlying reasons therefor are that, 
since the assignment is now unoccupied, 
its deletion will not affect any author¬ 
ized or operating station; and, since the 
assignment is also unuseable at Terrell 
Hills in accordance with the separation 
requirements of the rules, its deletion is 
required, and desirable in the public in¬ 
terest, in order to free it and the Gon¬ 
zales co-channel assignment for use at 
required spacing, and for the other rea¬ 
sons given in paragraph 4, hereof. 

6 . In view of the foregoing: It is or¬ 
dered, That, effective April 7, 1972, 
5 73.202(b). Table of Assignments, FM 
Broadcast Stations, is amended by delet¬ 
ing the following entry from the table: 

City Channel No. 

Terrell 111113, Tex_ 292A 

(Secs. 4, 303. 307, 48 Stat., as amended. 1066, 
1082. 1083; 47 U.S.C. 154. 303, 307) 

Adopted: February 23, 1972. 

Released: February 28, 1972. 

Federal Communications 
Commission, 4 
[ seal 1 Ben F. Waple, 

Secretary. 

(FR Doc.72 3344Filed 3-3-72;8:53 am] 

Title 50—WILDLIFE AND 
. FISHERIES 

Chapter II—National Marine Fisheries 
Service, National Oceanic and At¬ 
mospheric Administration, Depart¬ 
ment of Commerce 

PART 240—GROUNDFISH FISHERIES 
Incidental Catch 

On January 19, 1972, regulations were 
published as miscellaneous amendments 


■ No problem Ls anticipated In KBUC-FM's 
continued operation on the deleted Channel 
292A Terrell Hills assignment before It com¬ 
mences operation on the San Antonio Chan¬ 
nel 298C assignment since the change-over 
(the KBUC-FM construction permit for 
operation on Channel 298C expires Nov. 10. 
1972) may be expected before the Gonzales 
Channel 292A assignment is activated. 

4 Commissioner H. Rex Lee absent. 
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In the Federal Register (37 F.R. 786) 
that amended Part 240, Groundfish 
Fisheries, published January 6, 1971 (36 
F.R. 158). These amendments were pub¬ 
lished to implement the 1971 recom¬ 
mendations of the International Com¬ 
mission for the Northwest Atlantic 
Fisheries. 

During the preparation of these 
amendments the incidental catch provi¬ 
sion for haddock was inadvertently 
omitted. The incidental catch of haddock 
in 1971 was limited to 10 percent by 
weight of all fish on board, but the cur¬ 
rent recommendation modified the lim¬ 
itation to include 5,000 pounds or 10 
percent by weight of all fish on board. 

Therefore, this amendment includes 
the modified provision as part of the 
groundfish regulations. Notice and pub¬ 
lic procedure on this amendment are 
deemed unnecessary and contrary to the 
public interest. 

Effective date. The season opened on 
January 1, 1972, as set by the recom¬ 
mendations of ICNAF. This amendment 
is part of the recommendations of ICNAF 
and will be effective on date of publica¬ 
tion in the Federal Register (3-4-72). 

Accordingly § 240.9(d) is revised to 
read as follows: 

§ 240.9 Restrictions applicable to fish¬ 
ing vessels. 

• * * • * 

(d> Any master or other person in 
charge of a fishing vessel which has de¬ 
parted port after the date of closure of 
the haddock season in Division 4X of 
Subarea 4 or Subarea 5 may possess on 
board such vessel and land in any port 
or place haddock taken as an incident to 
fishing for other species, but in no event 
shall the haddock permitted to be pos¬ 
sessed or landed by such vessel to ex¬ 
ceed not more than 5.000 pounds or 10 
percent by weight, of all other fish on 
board caught in the closed area, which¬ 
ever is greater. 

• * • * • 

Issued at Washington, D.C., and dated 
March 1, 1972. 

T. P. Gleiter, 
Assistant Administrator for 

Administration . 

[PR Doc.72-3414 Piled 3-3-72;8:54 ami 


PART 280—YELLOWFIN TUNA 

A notice of proposed rule making was 
published February 2,1972 (37 F.R. 2516- 
2520), to amend Part 280, Title 50, Code 
of Federal Regulations, which are regu¬ 
lations governing the eastern Pacific yel- 
lowfin tuna fisheries. 

Interested persons were given the op¬ 
portunity to participate through a public 
hearing at San Diego on February 18, 
1972, and through submission of written 
material. 

As evidenced by the testimony offered 
and by the written views received, the 
proposed allotment distribution for ves¬ 
sels less than 400 tons carrying capacity 
Including the proposed catch rates for 
such vessels and the proposed modifica¬ 
tion of radio reporting requirements did 
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not receive general approval by the par¬ 
ticipating public. 

The proposed rule making announced 
the distribution of 6,000 tons of yellowfln 
tuna among three vessel categories of 
400 tons carrying capacity or less. In¬ 
dustry felt that as much as 1,500 tons 
of yellovrfin tuna will be available in 1972 
from the unused portion of the overall 
country 15 percent incidental catch. They 
suggested that this 1,500 tons should be 
made available to all vessels in addition 
to the 6,000 ton allotment. National 
Marine Fisheries Service experience 
shows, however, that an amount as great 
as 1,500 tons has not been available from 
the overall country 15 percent incidental 
catch since 1968. 

Careful consideration has been given 
to the suggested addition of 1,500 tons 
to the small boat allotment and the 
numerous plans proposed by industry for 
the distribution of tonnage among vessel 
categories of 400 tons carrying capacity 
or less. The proposed distribution and 
proposed catch rates published Febru¬ 
ary 2, 1972, have, therefore, been modi¬ 
fied in light of changes suggested by 
industry. 

An additional 700 tons have been added 
to the 6,000 ton allotment. Should the 
unused portion of the overall country 15 
percent incidental catch be greater than 
700 tons, the small boat allotment will be 
increased. Conversely, it will be decreased 
should the unused amount be less than 
700 tons. The revised distribution of 
tonnage among vessel categories is 
adopted as follows: 

(1) Purse seiners of 301 to 400 short 
tons carrying capacity; 900 short tons. 

(2) Purse seiners of 300 short tons 
carrying capacity or less; 3.500 short 
tons. 

(3) Bait and jig boats; 2,300 short 
tons. 

The revised yellowfln tuna incidental 
catch limitation for each vessel category 
is adopted as follows: 

(1) Purse seiners of 301 to 400 short 
tons carrying capacity; 40 percent by 
round weight of each vessel's total catch: 
Provided , That vessels which are at sea 
longer than 70 days may land 20 percent 
by round weight of each vessel’s estab¬ 
lished short ton carrying capacity. 

(2) Purse seiners of 300 short tons 
carrying capacity or less; 50 percent by 
round weight of each vessel’s total catch: 
Provided, That vessels which are at sea 
longer than 50 days may land 25 percent 
by round weight of each vessel’s estab¬ 
lished short ton carrying capacity. 

(3) Bait and jig boats; 50 percent by 
round weight of each vessel’s established 
short ton carrying capacity. 

Industry suggested that the proposed 
modifications to the radio reporting re¬ 
quirements for vessels operating out¬ 
side the Commission’s regulatory area 
are unduly burdensome. Each testimony 
and written view has been carefully ex¬ 
amined. The reporting procedures 
described in the proposed rule making 
of February 2, 1972 (37 F.R. 2516-2520) 
as §§ 280.6(b) and 280.7(d)(1) are 
adopted without change. 
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The remaining proposed amendments 
which require reports prior to leaving or 
entering the regulatory area via the 
Panama Canal and prior to transferring 
fish for the purpose of transshipment 
received little opposition. They are, 
therefore, adopted as proposed without 
change. The editorial revisions described 
in the rule making are also adopted 
subject to the following modification. 
Paragraph (a) of § 280.1(1) is changed 
by substituting the words “Genus 
Euthynnus ” for the words “ Euthynnus 
pelamis.” 

In addition, industry testimony gave 
strong support to incorporate the year- 
end inspection option employed in 1971 
as a continuous amendment beginning in 
1972. To meet industry’s request, the 
optional inspection procedures (36 F.R. 
24118, December 21, 1971) have been re¬ 
vised and are adopted as new subpara¬ 
graphs (1) and (2) to § 280.7(c). 

Furthermore, substantial testimony 
was offered requesting that vessels un¬ 
loading in foreign ports during the closed 
season be disallowed from taking part 
in the allocation provisions for vessels 
of 400 tons carrying capacity or less. 
The objection was that such vessels have 
been unloading in ports in which the 
U.S. Government has no enforcement 
jurisdiction. Since major elements of in¬ 
dustry agreed with this view, a new 
paragraph has been adopted to provide 
equal enforcement authority over all 
vessels of 400 tons carrying capacity or 
less. In conjunction, paragraphs (b), 
<h) and (j) of § 280.7 (37 F.R. 2516- 
2520, February 2, 1972) have been edi¬ 
torially modified to agree with the new 
amendment. 

Paragraph (b) of § 280.7 is modified 
to allow vessels participating in the 
small boat allotment to land fish only in 
U.S. ports. Paragraph (h) of § 280.7 is 
modified by deleting the following words 
from lines 9 to 14: “Vessels that are 
permanently based in a foreign country, 
and routinely unload in that country, 
are required to make such reports only 
when unloading in a country other than 
that in which they are based.” Para¬ 
graph (j) of § 280.7 is amended by 
changing the paragraph designation to 
(k). A new’ paragraph (j) of § 280.7 is 
added as set forth below: 

Therefore, the amendments as so pro¬ 
posed are hereby adopted, subject to the 
following changes: 

1. Subparagraph (2) of § 280.1(1) is 
changed by deleting the words 
“(Euthynnus pelamis)'* and inserting 
the words “Genus Euthynnus” 

2. In paragraph (b) of § 280.7, the 
words on the sixth and seventh lines “in 
any port or place” are deleted. 

3. Subparagraph (2) of § 280.7(b) is 
changed by inserting “U.S.” before the 
word “port” and deleting the words “or 
place” after the word “port.” and insert 
the following words after “catch” on the 
ninth line “ Provided however: That any 
such vessel which is at sea longer than 
70 days may land 20 percent yellowfln 
tuna by round weight of its established 
short ton carrying capacity.” 
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4. Subparagraph (3) of § 280.7(b) is 
’changed by inserting "U.S.” before the 

word “port” and deleting the words "or 
place” after the word "port,” and in¬ 
serting after the word “however,” the 
following words "that any such vessel 
which is at sea longer than 50 days may 
land 25 percent yellowfin tuna by round 
weight of its established short ton car¬ 
rying capacity and Provided further ” 
and change the number "3,100” in line 
twenty-two to read "3,500.” 

5. Subparagraph (4) of § 280.7(b) is 
changed by inserting "U.S.” before the 
word "port” and delete the words "any 
place,” and change the number on line 
eleven from "2,000” to "2,300.” 

6 . A new subparagraph (6) is added to 
5 280.7(b), to read as set forth below. 

7. In paragraph (c) of 5 280.7 new 
subparagraph (1) and (2) are added to 
read as set forth below. 

8 . Paragraph (h) of § 280.7 is changed 
by deleting the entire last sentence. 

9. Paragraph designation (j) of § 280.7 
is changed to (k) and a new paragraph 

(j) is added as set forth below. 

Effective date. These regulations are 
effective upon date of publication in the 
Federal Register (3-4-72). 

Issued at Washington, D.C., and dated 
March 2, 1972. 

( Philip M. Roedel, 

Director , 

National Marine Fisheries Service. 
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Authority: The provisions of this Part 
280 Issued under 64 Stat. 777. as amended, 
16 U.S.C. 951, as modified by Reorganization 
Plan No. 4. effective Oct. 3. 1970 (35 F.R. 
15627). 

§ 280.1 Definitions. 

For the purposes of this part, the fol¬ 
lowing terms shall be understood to 
mean: 

(a) United States. All areas under the 
sovereignty of the United States, the 
Trust Territory of the Pacific Islands, 
and the Canal Zone. 

(b) Convention . The Convention for 
the Establishment of an Inter-American 
Tropical Tuna Commission, signed at 
Washington, D.C., May 31, 1949, by the 
United States of America and the Re¬ 
public of Costa Rica (1 U.S.C. 230). 

(c) Commission. The Inter-American 
Tropical Tuna Commission established 
pursuant to the Convention. 
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(d) Director of Investigations. The 
Director of Investigations, Inter- 
American Tropical Tuna Commission, 
La Jolla, Calif. 

(e) Service Director. The Director of 
the National Marine Fisheries Service, 
National Oceanic and Atmospheric Ad¬ 
ministration, Department of Commerce. 

(f) Regional Director. The Regional 
Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, CA, tele¬ 
phone number, area code 213, 831-9281, 
Extension 575. 

(g) Regulatory area. All waters of the 
eastern Pacific Ocean bounded by the 
mainland of the Americas and the fol¬ 
lowing lines: Beginning at a point on the 
mainland where the parallel of 40* north 
latitude intersects the coast; thence due 
west to the meridian of 125* west longi¬ 
tude; thence due south to the parallel of 
20* north latitude; thence due east to the 
meridian of 120* west longitude; thence 
due south to the parallel of 5* north lati¬ 
tude; thence due east to the meridian of 
110’ west longitude; thence due south to 
the parallel of 10* south latitude; thence 
due east to the meridian of 90* west 
longitude; thence due south to the 
parallel of 30° south latitude; thence due 
east to a point on the mainland where the 
parallel of 30° south latitude intersects 
the coast. 

<h> Yellowfin tuna. No other fishes ex¬ 
cept the species Thunnus atbacares. 

(1) Mingled species. (1) Any species of 
billfish or shark. 

(2) No other species of the family 
Scornbridae except: Skipjack (Genus 
Euthynnus) , bigeye ( Thunnus obesus ), 
bluefin ( Thunnus thynnus) , albacore 
(Thunnus alalunga) , or bonito (Sarda 
chiliensis). 

(j) Fishing vessel. All watercraft sub¬ 
ject to the jurisdiction of the United 
States which are used for catching or 
processing fish, except purse seine skiffs. 

(k) Fishing voyage. The period be¬ 
tween the date a fishing vessel departs 
from any port to carry out fishing oper¬ 
ations and the date such vessel unloads 
any of its catch or the date such vessel 
returns to any port for the express pur¬ 
pose of receiving an inspection by a des¬ 
ignated agent of the National Marine 
Fisheries Service. 

(l) Cargo vessel. All watercraft which 
are used for transporting fish or fish 
products, except fishing vessels. 

(m) Person. Individual, association, 
corporation, or partnership subject to the 
jurisdiction of the United States. 

(n) Open season. The time during 
which yellowfin tuna may lawfully be 
captured without limitation by any fish¬ 
ing vessel operating within the regula¬ 
tory area. 

(o) Closed season. The time during 
which yellowfin tuna may not be cap¬ 
tured in the regulatory area, except in 
limited quantities as an incident to fish¬ 
ing for species with which yellowfin may 
be mingled. 

§ 280.2 Basis and purpose. 

(a) At a special meeting held at Long 
Beach, Calif., on September 14, 1961. the 
Commission recommended to the Gov¬ 


ernments of Costa Rica, Ecuador, Pan¬ 
ama, and the United States of America, 
parties to the Convention, that they 
take joint action to limit the annual 
catch of yellowfin tuna from the eastern 
Pacific Ocean by fishermen of all na¬ 
tions during the calendar year 1962. This 
recommendation was made pursuant to 
paragraph 5 of Article n of the Conven¬ 
tion on the basis of scientific investiga¬ 
tions conducted by the Commission over 
a period of time dating from 1951. The 
most recent years of this period were 
marked by a substantial increase in fish¬ 
ing effort directed toward the yellowfin 
tuna stocks, resulting in a rate of ex¬ 
ploitation of these stocks greater than 
that at which the maximum sustainable 
yield may be obtained. The Commission’s 
recommendation for joint action by the 
parties to regulate the yellowfin tuna 
fishery has as its objective the restora¬ 
tion of these stocks to a level of abun¬ 
dance, which will permit maximum sus¬ 
tainable catch and the maintenance of 
the stocks in that condition in the future. 

(b) At each annual meeting held since 
1962, the Commission affirmed its con¬ 
clusions regarding the need for regulat¬ 
ing the yellow r fin tuna fishery in the east¬ 
ern Pacific Ocean and at each meeting 
recommended to the parties to the Con¬ 
vention that they take joint action to: 

(1) Establish a prescribed tonnage 
limit on the total catch of yellowfin tuna 
by the fishermen of all nations during 
each calendar year from an area of the 
eastern Pacific Ocean defined by the 
Commission; 

(2) Establish open and closed seasons 
for yellowfin tuna under prescribed con¬ 
ditions ; 

(3) Permit the landing of an inciden¬ 
tal catch by weight of yellowfin tuna, 
when landed with one or more of the 
following fishes usually caught mingled 
with yellowHn tuna, that are taken on a 
fishing trip begun after the close of the 
yellowfin tuna fishing season: Skipjack 
tuna, bigeye tuna, bluefin tuna, albacore 
tuna, bonito. the billfishes, and the 
sharks; and 

(4) Obtain from governments not par¬ 
ties to the Convention, but having vessels 
which operate in the fishery, coopera¬ 
tion in effecting the recommended con¬ 
servation measures. 

(c) The regulations in this part are 
designed to implement the Commission’s 
recommendations for the conservation of 
yellowfin tuna so far as they affect ves¬ 
sels and persons subject to the jurisdic¬ 
tion of the United States. 

§ 280.3 Catch limits. 

The annual limitation on the quantity 
of yellowfin tuna permitted to be taken 
from the regulatory area by the fishing 
vessels of all nations participating in 
the fishery will be fixed and determined 
on the basis of recommendations made 
by the Commission pursuant to para¬ 
graph 5 of Article II of the Convention. 
Upon approval by the Secretary of State 
and the Secretary of Commerce of the 
recommended catch limit, announcement 
of the catch limit thus established shall 
be made by the Service Director through 
publication of a suitable notice in the 
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Federal Register. The Service Director, 
in like manner, shall announce any re¬ 
vision or modification of an approved 
annual catch limit which may subse¬ 
quently enter into force. 

§ 280.4 Open season. 

The open season for yellowfin tuna 
fishing shall begin annually at 0001 hours 
on the first day of January and terminate 
at 0001 hours on a date to be announced 
as provided in § 280.5. Time in houts shall 
refer to local time in the area affected. 

§ 280.5 Closed season. 

Pursuant to authority granted by the 
Commission, the Director of Investiga¬ 
tions will determine the date on which 
he deemed that the yellowfin fishing sea¬ 
son should close and will promptly notify 
the service Director of such date. The 
Service Director shall then announce the 
season closure date thus established by 
publication of a notice in the Federal 
Register. The closure date so announced 
shall be final except that if it shall at any 
time become evident to the Director of 
Investigations that the closure date ini¬ 
tially determined had been affected by 
changed circumstances, he may substi¬ 
tute another date which shall be an¬ 
nounced by the Service Director in like 
manner as provided for the date origi¬ 
nally determined. 

§ 280.6 Open season restriction* appli¬ 
cable to fishing vessels. 

(a* During the open yellowfin tuna 
season, every fishing vessel operating 
within the regulatory area shall trans¬ 
mit once each calendar week a message 
between 0900 and 2400 hours local Cali¬ 
fornia time. The message shall be trans¬ 
mitted directly to the Director of In¬ 
vestigations through the shore represent¬ 
ative of the fishing vessel and shall state: 
the name of the reporting vessel and the 
tonnage by species of fish aboard. The 
above reporting procedure shall go into 
effect on a date to be announced by the 
Service Director through publication of a 
notice in the Federal Register. 

(b) During the open yellowfin tuna 
season, every fishing vessel operating in 
the Pacific Ocean, but outside the regu¬ 
latory area, shall transmit daily a mes¬ 
sage between 0800 and 1000 hours local 
California time. The message shall be 
transmitted directly to Coast Guard Ra¬ 
dio New Orleans <NMG) on frequency 
16,565.0.12,421.0, or 8,281.2 KHz and shall 
state: “This message is being transmitted 
In compliance with the U.S. eastern trop¬ 
ical Pacific yellowfin tuna regulations, 
and confirms that the vessel (name of 
reporting vessel) is fishing in the Pacific 
Ocean, but outside the regulatory area 
as of this date (give date).” After a date 
to be announced by the Service Director 
through publication of a notice in tlic 
Federal Register, transmissions required 
under this paragraph (b) shall be sent 
to Coast Guard Radio San Francisco 
<NMC) on frequency 16,565.0,12,421.0, or 
8,281.2 KHz. 

$ 280.7 Cloned season restriction* appli¬ 
cable to fishing vessels. 

Except as otherwise provided in this 
section, after notice has been published 
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In the Federal Register announcing 
closure of the yellowfin season, it shall 
be unlawful for any person or fishing 
vessel to land yellowfin tuna captured 
from within the regulatory area in any 
port or place until the season reopens on 
the following January 1. 

(a) Any fishing vessel which has de¬ 
parted port to engage in tuna fishing, 
prior to the date of closure of the yellow¬ 
fin season, may continue to capture 
yellowfin tuna within the regulatory 
area without restriction until the fishing 
voyage has been completed. 

(1) In addition, for 1972 only, any 
fishing vessel which has completed a 
voyage in the regulatory area during the 
open season, and is in port on the date of 
the season closure, will be allowed one 
additional unrestricted fishing voyage 
provided that departure is made within 
30 days thereafter. 

(2) For the purpose of the above, de¬ 
parture refers to the date a vessel leaves 
port prepared to carry out fishing opera¬ 
tions. A stopover at a single intermediate 
port, not exceeding 48 hours, may, how¬ 
ever, be made to meet deficiencies in out¬ 
fitting. supplying, fueling, provisioning 
or manning needs for a fishing voyage. 
Remaining in excess of 48 hours shall 
constitute a new fishing voyage corre¬ 
sponding to the delayed departure date. 

(b) Any fishing vessel which departs 
port on a fishing voyage after closure of 
the yellowfin season, except as provided 
in paragraph (a) of this section, may 
land yellowfin tuna captured from with¬ 
in the regulatory area in limited quan¬ 
tities as provided in subparagraphs (1) 
to (4) of this paragraph as an incident 
to fishing for species with which yellow’- 
fin may be mingled. The Service Director 
may, however, through publication of a 
notice in the Federal Register adjust the 
incidental catch limitations to assure 
that the special allotments designated 
for vessels under 400 short tons carrying 
capacity are not underutilized and the 
15 percent overall incidental catch for 
the entire tuna fleet is not exceeded. Any 
quantity of yellowfin tuna landed in 
excess of the limitations provided in sub- 
paragraphs (1) to (4) of this paragraph 
shall be subject to seizure and forfeiture 
pursuant to the Tuna Conventions Act of 
1950, as amended (16 U.S.C. 951-961). 

(1) Purse seiners over 400 short tons 
carrying capacity may land in any port 
or place yellowfin tuna captured from 
within the regulatory area as an incident 
to fishing for species with which yellow¬ 
fin may be mingled, but in no event shall 
any such vessel be permitted to land yel- 
lowrfin tuna in excess of 15 percent by 
round weight of its total catch. 

(2) Purse seiners of 301 to 400 short 
tons carrying capacity may land in any 
U.S. port yellowfin tuna captured 
from within the regulatory area as an 
incident to fishing for species with which 
yellowfin may be mingled, but in no event 
shall any such vessel be permitted to land 
yellow T fin tuna in excess of 40 percent by 
round weight of its total catch: Provided 
however, That any such vessel which is 
at sea longer than 70 days may land 20 
percent yellowfin tuna by round weight 
of its established short ton carrying ca¬ 
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pacity. When the catch of yellowfin tuna 
by purse seiners of 301 to 400 short tons 
capacity reaches 900 short tons, the 
amount of yellowfin tuna which any such 
vessel may lawfully land will revert to 
15 percent by round weight of its total 
catch. After a date to be announced, 
through publication of a notice in the 
Federal Register by the Service Direc¬ 
tor, any vessel departing on a fishing 
voyage shall be subject to this reversion 
limitation of 15 percent. 

(3) Purse seiners of 300 short tons 
carrying capacity or less may land in 
any U.S. port yellowfin tuna cap¬ 
tured from within the regulatory area 
as an incident to fishing for species with 
which yellowfin may be mingled, but in 
no event shall any such vessel be per¬ 
mitted to land yellowfin tuna in excess 
of 50 percent by round weight of its total 
catch: Provided however , That any such 
vessel w hich is at sea longer than 50 days 
may land 25 percent yellowfin tuna by 
round weight of its established short ton 
carrying capacity. That local w*etfish 
seiners may accumulate the 50 percent 
allowance by weight for the separate 
period from the date of closure of the 
yellowfin fishing season until the end of 
that month, and for each separate period 
consisting of 1 calendar month there¬ 
after provided such vessels have not 
landed any yellowfin tuna during the 
open season and make deliveries only on 
a daily basis. When the catch of yellowfin 
tuna by purse seiners of 300 short tons 
capacity or less reaches 3,500 short tons, 
the amount of yellowfin tuna which any 
such vessel may lawfully land will revert 
to 15 percent by round weight of its total 
catch. After a date to be announced 
through publication of a notice in the 
P'ederal Register by the Service Direc¬ 
tor, any vessel departing on a fishing 
voyage shall be subject to this reversion 
limitation of 15 percent. 

(4 > Bait and jig boats may land in any 
U.S. port yellowfin tuna captured 
from within the regulatory area, but in 
no event shall any such vessel be per¬ 
mitted to land yellowfin tuna in excess 
of 50 percent by round weight of its short 
ton carrying capacity once established 
in accordance with subparagraph (5) of 
tliis paragraph. When the catch of 
yellowfin tuna by bait and jig boats col¬ 
lectively reaches 2,300 short tons, the 
amount of yellowfin tuna which any such 
vessel may lawfully land will revert to 15 
percent by round weight of its total catch. 
After a date to be announced through 
publication of a notice In the Federal 
Register by the Service Director, any 
vessel departing on a fishing voyage 
shall be subject to this reversion limi¬ 
tation of 15 percent. 

(5) The short ton capacity of vessels 
will be determined from tables prepared 
by the Commission which relate carrying 
capacity to registered tonnages and from 
official unloading records available to the 
National Marine Fisheries Service. 

(i) Managing owners of purse seine 
vessels between 301 and 400 short tons 
carrying capacity will be notified by 
registered mail that their vessel is in this 
category and is subject to the provisions 
of subparagraph (2) of this paragraph. 
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(ii) Managing owners of vessels of 300 
short tons carrying capacity or less will 
be notified by registered mail that their 
vessel is in this category and is subject 
to the provisions of subparagraph (3) of 
this paragraph. 

(iii) Except as provided below for bait 
and jig boats, managing owners not re¬ 
ceiving notification by registered mail 
can assume that their vessel is over 400 
short tons carrying capacity and is sub¬ 
ject to the provisions of subparagraph 
(1) of this paragraph. 

(iv) To qualify for the bait and jig 
boat yellowfin allocation, managing own¬ 
ers of such vessels shall supply the 
Regional Director documentation con¬ 
cerning the gross and net tonnage of 
their vessels together with records of 
prior unloadings. This information will 
be used by the Regional Director to estab¬ 
lish the short ton carrying capacity of 
each vessel. Failure to comply shall re¬ 
sult in each such vessel being limited to 
15 percent yellowfin tuna, by round 
weight of its total catch. This 15 percent 
limitation shall remain in effect until 
the aforesaid documentation is furnished 
by the vessel’s managing owner. 

(6) The tonnage limitations specified 
in subparagraphs (2), (3), and (4) of 
this paragraph are subject to adjustment 
upward or downward. Any such adjust¬ 
ment will be based upon the estimated 
use of the incidental catch allowance, 
and shall be apportioned as determined 
by the Service Director. Announcement 
of such adjustment shall be made by 
publication of a notice in the Federal 
Register by the Service Director. 

<c) Any fishing vessel operating within 
the regulatory area which began its fish¬ 
ing voyage during the closed season and 
is restricted to the catch limitations as 
provided in paragraph (b) of this section 
shall be subject to such limitation re¬ 
gardless of its arrival date in port. In ad¬ 
dition, any vessel so restricted which 
discharges some but not all of its catch, 
shall be subject to the same restrictions 
upon completion of its next fishing 
voyage. 

(1) Any fishing vessel having inci¬ 
dentally caught yellowfin tuna aboard 
may, however, begin fishing on Jan¬ 
uary 1 for yellowfin tuna without re¬ 
striction, provided such vessels are made 
available for inspection during the pe¬ 
riod December 27 through December 31. 
A request for the designation of an in¬ 
spection port shall be made to the Re¬ 
gional Director on or before Decem¬ 
ber 23. Upon notification by the Regional 
Director of the availability of an in¬ 
spection port, each vessel shall proceed 
to such port for inspection by a desig¬ 
nated agent of the National Marine 
Fisheries Service. Official seals will be 
affixed to wells containing incidentally 
caught yellowfin tuna and the same will 
be noted in the vessel’s log. Fish in the 
wells at the time of inspection shall be 
subject to the incidental catch limita¬ 
tions as set forth in paragraph (b) of 
this section, regardless of the date of 
unloading. In addition, the Regional Di¬ 
rector shall be notified not less than 48 
hours in advance of the date and place 
of any unloading from inspected vessels. 
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Upon arrival at point of sale or delivery, 
the official seals will be removed by a 
designated agent of the National Marine 
Fisheries Service. Inspected vessels shall 
not be allowed to leave port to resume 
fishing activities until 0001 hours, Jan¬ 
uary 1. 

(2) Any vessel failing to file the re¬ 
ports and to follow the procedures of 
this paragraph, tampering with or re¬ 
moving an official seal or altering the 
vessel’s log, shall be restricted to the 
incidental catch limitations set forth in 
paragraph (b) of this section for its en¬ 
tire fishing voyage. 

(d) Any fishing vessel electing to fish 
exclusively in the Pacific Ocean, but out¬ 
side the regulatory area, shall report to 
the Regional Director, within 48 hours 
before leaving port, giving the name of 
the reporting vessel and the port of de¬ 
parture ; within 24 hours before leaving 
the regulatory area, giving the latitude 
of departure and the approximate time 
of departure; and within 24 hours before 
returning to the regulatory area, giving 
the latitude of reentry, the approximate 
time of reentry and the tonnage by spe¬ 
cies of fish abroad. 

(1) In addition, every fishing vessel 
operating in the Pacific Ocean, but out¬ 
side the regulatory area, shall transmit 
daily a message between 0800 and 1000 
hours local California time. The message 
shall be transmitted directly to Coast 
Guard Radio New Orleans (NMG) on 
frequency 16,565.0, 12,421.0, or 8,281.2 
KHz and shall state: “This message is 
being transmitted in compliance with 
the U.S. eastern tropical Pacific yellowfin 
tuna regulations, and confirms that the 
vessel (name of reporting vessel) is fish¬ 
ing in the Pacific Ocean, but outside the 
regulatory area as of this date (give 
date) Any vessel failing to receive 
acknowledgement from Coast Guard New 
Orleans, must transmit the same message 
on the following day. Should the vessel 
fail to receive acknowledgement within 
three consecutive days, the vessel’s radio 
equipment shall be considered inopera¬ 
tive and the vessel shall return directly 
to port without delay to unload or to re¬ 
ceive an inspection by a designated agent 
of the National Marine Fisheries Service. 
After a date to be announced by the Serv¬ 
ice Director through publication of a 
notice in the Federal Register, trans¬ 
missions required under this subpara¬ 
graph (1) shall be sent to Coast Guard 
Radio San Francisco (NMC) on fre¬ 
quency 16,565.0, 12,421.0, or 8,281.2 KHz. 

(2) Any vessel failing to file the re¬ 
ports and to follow the procedures of 
this paragraph, shall be restricted to the 
incidental catch limitations set forth in 
paragraph (b) of this section for its 
entire fishing voyage. 

(e) Any fishing vessel electing to fish 
exclusively in the Pacific Ocean, but out¬ 
side the regulatory area, shall proceed 
without delay to waters outside the regu¬ 
latory area and upon reentering the regu¬ 
latory area, shall proceed directly to port 
without delay. 

(1) If a vessel must, however, make 
an emergency port call, it shall proceed 
directly to port without delay and shall 
notify the Regional Director, not less 


than 48 hours prior to arrival, giving the 
name of the port to be entered. If the 
vessel elects to resume fishing outside the 
regulatory area, it must follow the pro¬ 
cedures required in paragraph (d> of 
this section and shall proceed without 
delay directly to waters outside the regu¬ 
latory area. 

(2) Any vessel failing to file the re¬ 
ports and to follow the procedures of this 
paragraph, shall be restricted to the inci¬ 
dental catch limitations set forth in 
paragraph (b) of this section for its en¬ 
tire fishing voyage. 

(f) Any fishing vessel which on the 
same voyage operates within and out¬ 
side the regulatory area shall be subject 
to the incidental catch limitations as set 
forth in paragraph (b) of this section, 
unless such vessel is made available for 
inspection as provided in this paragraph. 

(1) Any fishing vessel electing to 
change fishing areas, without having 
that portion of its catch taken outside 
the regulatory area restricted to such in¬ 
cidental catch limitations, shall request 
inspection services from the Regional 
Director. Vessels within the regulatory 
area shall report not less than 48 hours 
prior to electing to leave the area, stat¬ 
ing their intention and requesting the 
designation of an inspection port. Vessels 
outside the area shall report within 24 
hours before returning to the regulatory 
area, stating their intention, requesting 
the designation of an inspection port, 
and giving the latitude of reentry, the 
approximate time of reentry and the 
tonnage by species of fish aboard. Upon 
notification by the Regional Director of 
the availability of an inspection port, 
each vessel shall proceed directly with¬ 
out delay to such port for inspection by 
a designated agent of the National 
Marine Fisheries Service. Official seals 
will be affixed to wells containing fish 
captured within or outside the regula¬ 
tory area, as appropriate, and the same 
will be noted in the vessel's log. Upon 
arrival at point of sale or delivery, the 
official seals will be removed by a desig¬ 
nated agent of the National Marine 
Fisheries Service. 

(2) Any Vessel failing to file the reports 
and to follow the procedures of this para¬ 
graph, tampering with or removing an 
official seal or altering the vessel's log, 
shall be restricted to the incidental catch 
limitations set forth In paragraph (b) 
of this section for its entire fishing 
voyage. 

(g) All fishing vessels, except vessels 
proceeding directly to Puerto Rico or to 
any other U.S. port for unloading, shall 
notify the Regional Director not less 
than 48 hours prior to leaving the regu¬ 
latory area via the Panama Canal. In 
addition, all fishing vessels, except vessels 
without fish aboard, shall notify the 
Regional Director not less than 48 hours 
prior to entering the regulatory area via 
the Panama Canal. Each report shall in¬ 
clude the name of the reporting vessel, 
the tonnage by species of fish aboard and 
whether the fish were caught in or out¬ 
side the regulatory area in Pacific waters 
or from Atlantic waters. Any vessel fail¬ 
ing to file the reports and to follow the 
procedures of this paragraph, shall be 
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restricted to the incidental catch limi¬ 
tations set forth in paragraph <b) of 
this section for its entire fishing voyage, 
regardless of its arrival date in port. 

ih) All fishing vessels shall notify the 
Regional Director not less than 48 hours 
prior to any sale or delivery in a foreign 
country, of fish caught in the Pacific 
Ocean from within or outside the regula¬ 
tory area. Such reports shall include the 
tonnage by species unloaded and whether 
such fish were caught in or out of the 
regulatory area. 

(i) All fishing vessels shall notify the 
Regional Director not less than 48 hours 
prior to transferring fish caught in the 
Pacific Ocean from within or outside the 
regulatory area to another vessel for the 
purpose of transshipment. Such reports 
shall include the date and place of un¬ 
loading, name and destination of the on- 
carrying vessel, tonnage by species of 
fish transferred and whether the trans¬ 
ferred fish were caught in or outside the 
regulatory area. 

(j) All fishing vessels that are perma¬ 
nently based in a foreign country, which 
elect to participate in the allocation pro¬ 
visions for vessels of 400 tons carrying 
capacity or less, shall (1) unload in a 
US. port after each voyage begun dur¬ 
ing the closed season, or (2) transship all 
fish taken on such voyages to a U.S. port 
in accordance with paragraphs (i) of 
this section. Any vessel failing to follow r 
the procedures of this paragraph, shall 
be limited to an incidental rate of yellow- 
fin tuna not to exceed 15 percent by 
round weight of its total catch. 

(k> All reports required in paragraphs 
(d) to (i) of this section, except mes¬ 
sages transmitted directly to Coast 
Guard Radio New Orleans, shall be tele¬ 
phoned to area code 714, telephone num¬ 
ber 233-5511. Such reports, which must 
be delivered within the time limits speci¬ 
fied, may be made by prepaid commer¬ 
cial radio message or relayed through 
the shore representative of the reporting 
vessel. 

§ 280.8 Emergency action by Service Di¬ 
rector. 

If during the closed yellowfin season, 
the Service Director finds that the pro¬ 
visions relating to fishing outside the 
regulatory area are Inadequate to insure 
that the recommendations of the Com¬ 
mission are met. he shall announce such 
findings through publication of a notice 
in the Federal Register and immediately 
thereafter: 

(a) Every fishing vessel at sea, having 
yellowfin tuna aboard in excess of the 
incidental catch limitations as provided 
in 5 280.7(b) which is claimed to have 
been captured outside the regulatory 
area, but in the Pacific Ocean, shall re¬ 
turn directly without delay to its home 
Port or port of departure to unload or to 
receive an Inspection by a designated 
agent of the National Marine Fisheries 
Service. Any vessel failing to comply 
with the above requirements, shall be 
restricted to the incidental catch limita¬ 
tions set forth in § 280.7(b) for its entire 
fishing voyage. 

( b) Any fishing vessel w'hich has oper- 
ated in the regulatory area at any time 
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during the calendar year and which de¬ 
parts on any fishing voyage within the 
Pacific Ocean after the notice described 
in this section is published in the Fed¬ 
eral Register, shall be restricted to the 
incidental catch limitations as provided 
in § 280.7(b). 

§ 280.9 Restrictions applirnblf lo cargo 
vessels. 

(a) Any fishing vessel shall be deemed 
to have completed a fishing voyage 
whenever any part of its catch is trans¬ 
ferred to a cargo vessel in conformity 
with the requirements of tills section. 

(b) In keeping with the provisions of 
section 251. title 46, United States Code, 
no foreign-flag vessel, whether docu¬ 
mented as cargo vessel or otherwise, is 
permitted to land in a port of the United 
States any fish or fish products taken on 
board such vessel on the high seas. 

(c) The transfer of fish from a fishing 
vessel to a cargo vessel while in a foreign 
country or in waters over which such 
country has recognized jurisdiction is 
subject to the applicable laws and regu¬ 
lations of such foreign country. 

(d) During the closed yellowfin tuna 
season, no fishing vessel shall transfer 
on the high seas any part of its catch 
to a cargo vessel documented under the 
laws of the United States and no such 
cargo vessel shall receive, possess, or 
bring to any place in the United States, 
fish taken on board on the high seas 
from a fishing vessel unless the cargo 
vessel shall hold a permit issued in con¬ 
formity with paragraph (e) of this 
section. 

(e> Upon written application made to 
him, the Regional Director may issue a 
permit authorizing a cargo vessel docu¬ 
mented under the. laws of the United 
States to receive, possess, and transport 
to the United States, fish transferred 
from fishing vessels on the high seas 
during the closed yellowfin tuna season. 
Such permit may authorize the posses¬ 
sion and transportation of yellowfin tuna 
by a cargo vessel without regard to the 
quantities of fish received, but it shall 
contain restrictions, as the Regional Di¬ 
rector shall determine to be necessary, 
to achieve compliance with the regula¬ 
tions in this part and the objectives of 
the yellowfin tuna conservation program. 

§ 280.10 Restrictions applicable to pur¬ 
chasers. 

(a) Except as provided in paragraphs 
(b) and (d) of this section, it shall be 
unlawful for any person knowingly to 
receive, purchase, sell, offer for sale, im¬ 
port, export, or have in custody, pos¬ 
session. or control any yellowfin tuna 
taken or retained by a fishing vessel in 
violation of the regulations in tills part. 

(b) In view of the perishable nature 
of yellowfin tuna when not processed 
otherwise than by chilling or freezing, 
any person authorized to enforce the 
regulations in this part may cause to be 
sold, and any person may purchase, for 
not less than its reasonable market value 
such quantities of perishable yellow f fin 
tuna as may be seized and forfeited pur¬ 
suant to the Tuna Conventions Act of 
1950, as amended (16 U.S.C. 951-956). 
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(c) The proceeds of any sale made 
pursuant to paragraph (b) of this section 
after deducting the reasonable costs of 
the sale, if any, shall be remitted by the 
purchaser to the Regional Director for 
deposit and retention in the Suspense 
Account of the National Marine Fish¬ 
eries Service (Account No. 14X6875(17)) 
pending judgment of the court or other 
disposition of the case. 

(d) If a duly constituted official act¬ 
ing under authority and in behalf of a 
State of the United States, of the Com¬ 
monwealth of Puerto Rico, or of Ameri¬ 
can Samoa seizes any yellowfin tuna 
under the applicable laws or regulations 
of such government, such yellowfin tuna 
may be forfeited and sold or otherwise 
disposed of pursuant to such laws or 
regulations. Any yellowfin tuna so seized 
by an official of a State, the Common¬ 
wealth of Puerto Rico or American 
Samoa shall not be seized by an officer 
or employee of the Federal Government 
unless it is voluntarily turned over to 
him to be processed against under appli¬ 
cable Federal laws or regulations. 

§ 280.11 Recordkeeping and written re¬ 
ports. 

(a) The master or other person in 
charge of a tuna vessel or such person 
as may be authorized in writing to serve 
as the agent of either of such persons 
shall throughout the open and closed 
yellowfin tuna fishing seasons: 

(1) Keep an accurate log of all oper¬ 
ations conducted from the vessel enter¬ 
ing therein for each day the date, noon 
position (stated in latitude and longitude 
or in relation to known physical 
features), and the tonnage of fish aboard 
by species. The record and bridge log 
maintained at the request of the Com¬ 
mission shall be sufficient to comply with 
this paragraph provided the items of 
information specified herein are fully and 
accurately entered in such log. 

(2) Furnish on a form obtainable from 
the Regional Director, following the sale 
or delivery of a catch of fish made by 
such vessel, a report, certified to be cor¬ 
rect as to facts within the knowledge of 
the reporting individual, giving the 
name and official number of the fishing 
vessel, the dates of beginning and ending 
of the fishing voyage, the port of de¬ 
parture, and a listing separately by 
species of the round weight quantities 
(pounds or short tons) of fish sold or 
delivered. At the option of the vessel 
master or other person in charge, a copy 
of the fish ticket, weighout slip, settle¬ 
ment sheet, or similar record issued by 
the fish dealer or his agent may, however, 
be used for reporting purposes in lieu of 
the form obtainable from the Regional 
Director, if such alternate record is 
similarly certified and contains all items 
of information required by this para¬ 
graph. In addition, any vessel landing its 
catch In California and reporting by 
means of a copy of the California fish 
ticket, the California Fish and Game boat 
number may be Indicated in lieu of the 
vessel’s official number. Such sale and 
delivery reports shall be delivered or 
mailed to the Regional Director within 
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72 hours after the weighout has been 
completed. 

(b) Any person authorized to carry out 
enforcement activities under the regula¬ 
tions in this part and any person author¬ 
ized by the Commission shall have power, 
without warrant or other process to in¬ 
spect, at any reasonable time, log books, 
catch reports, statistical records, or other 
reports as required by the regulations in 
this part to be made, kept or furnished. 

§ 280.12 Persons and vessels exempted. 

Nothing contained in §§ 280.2 to 280.11 
shall apply to: 

(a) Any person or vessel authorized by 
the Commission, the Service Director, or 


any State of the United States to engage 
in fishing for research purposes. 

(b) Any person or vessel engaged In 
sport fishing for personal use. 

§ 280.13 National Oceanic and Atmos¬ 
pheric Administration employees des¬ 
ignated as enforcement agents. 

Any employee of the National Oceanic 
and Atmospheric Administration duly 
appointed and authorized to enforce 
Federal laws and regulations adminis¬ 
tered by the National Oceanic and At¬ 
mospheric Administration is authorized 
and empowered to carry out enforcement 
activities under the Tuna Conventions 


Act of 1950, as amended (16 U.S.C. 951 - 
961). 

§ 280.14 State officers designated as cn. 
forccment agents. 

Any officer or employee of a State of 
the United States, of the Commonwealth 
of Puerto Rico or of American Samoa who 
has been duly designated by the Service 
Director or his delegate with the consent 
of the Government concerned, is author¬ 
ized to function as a Federal law' enforce¬ 
ment agent and to carry out enforcement 
activities under the Tuna Conventions 
Act of 1950, as amended (16 U.S.C. 951 - 
961). 

|FR Doc.72-3415 Filed 3-3-72;8:54 am] 
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Proposed Rule Making 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 
[ 45 CFR Parts 118, 143 1 

GRANTS FOR PLANNING AND ESTAB¬ 
LISHING SUPPLEMENTARY EDUCA¬ 
TIONAL CENTERS AND SERVICES 

Guidance, Counseling, and Testing 

Programs; Comment Period; Correc¬ 
tion 

A notice of proposed rule making was 
published in the Federal Register, vol¬ 
ume 37, No. 25, Saturday, February 5, 
1972, at page 2779, which proposed a 
revocation of Part 143 and a revision of 
Part 118 of Title 45 of the Code of Fed¬ 
eral Regulations. Through inadvertence 
no limitation was established on the 
period for public comment. Accordingly, 
notice Is hereby given that all written 
material relevant to comments, sugges¬ 
tions, or objections regarding the pro¬ 
posed regulations, as invited by the 
previous publication of February 5, 1972, 
referred to above, will be considered if 
received not later than 30 days after the 
publication of this notice in the Federal 
Register. 

Dated: February 29,1972. 

Steven D. Kohlert, 

Acting Deputy Assistant 
Secretary for Management . 

[FR Doc.72-3283 Filed 3-3-72:8:51 ami 

DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[14 CFR Part 39 1 

I Airworthiness Docket No. 72-SW-10J 

BELL MODEL 206A AND 206B 
HELICOPTERS 

Proposed Airworthiness Directives 

The Federal Aviation Administration 
is considering amending Part 39 of the 
Federal Aviation Regulations by adding 
an airworthiness directive applicable to 
Bell Models 206A and 206B helicopters. 
There have been several reports of cracks 
in the reinforcing straps, P/N 206-031- 
200-23 and -24, on the upper cabin roof 
beam on Bell Model 206A helicopters that 
could possibly cause a hazardous condi¬ 
tion. The Model 206B is identical to the 
Model 206A in the upper cabin roof beam 
area and is subject to the same opera¬ 
tional environment. Since cracked straps 
are likely to exist or develop in other 


helicopters of the same type designs, the 
proposed airworthiness directive would 
require inspection of the straps for 
proper fit and for cracks and loose rivets. 
It w'ould also require inspection of the 
support fittings, P/N 206-031-202-1 and 
-3, for cracks and loose rivets. Replace¬ 
ment of a cracked strap, loose rivets or a 
cracked support fitting would be required. 
A 50-hour periodic inspection is proposed 
for poorly fitted straps until these straps 
are replaced. 

Interested persons are invited to par¬ 
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or comments as they may desire. 
Communications should identify the 
docket number and be submitted in trip¬ 
licate to the Regional Counsel, Southwest 
Region, Federal Aviation Administration, 
Post Office Box 1689, Fort Worth, TX 
76101. 

All communications received on or be¬ 
fore April 3, 1972, will be considered by 
the Director before taking action upon 
the proposed rule. The proposals con¬ 
tained in this notice may be changed in 
the light of comments received. All com¬ 
ments will be available for examination 
by interested persons before and after 
the closing date for comments, in the 
Office of the Regional Counsel. South¬ 
west Region, Federal Aviation Adminis¬ 
tration. 4400 Blue Mound Road, Fort 
Worth, TX. 

In consideration of the foregoing, it is 
proposed to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations by add¬ 
ing the following new' airworthiness 
directive: 

Bell. Applies to Bell Models 206A and 206B 
helicopters, serial Nos. 204, 218. 221, 226, 
227, 231, 236, 237 . 241, 243, 246. 248, 254, 
256, 257, 260, 261, 262, 267, 268, 272, 275, 
278, 279, 282, 283, 288. 296, 299. 303, 345, 
350, 351, 352, 368 through 362, 368, 382 
through 395, 397 through 497, 499 

through 654, 656 through 689, 693. 694, 
697. 698. 701, 715 through 725, 727, 728, 
730, 733, 734, 736, 738, 742. and 744, cer¬ 
tificated in all categories. 

Compliance required within 25 hours time 
in service after the effective date of this 
AD. unless already accomplished within the 
last 25 hours, and thereafter at intervals not 
to exceed 50 hours’ time in service from the 
last Inspection. 

To detect cracks in the straps, P/N 206- 
031-200-23 and -24, and mating support fit¬ 
ting, P/N 206-031-202-1 and -3 and to 
determine proper fit of these straps to the 
supporting fitting and to the upper cabin 
roof beam, accomplish the following: 

(a) Remove the interior lining at the 
upper cabin roof beam from station 90 to 
station 115 and remove any residue sealant 
on the straps on both sides of the roof beam 
bottom surface. 

(b) Inspect the 10 high shear rivets, P/N 
NAS 1054, in each strap for looseness and in¬ 
spect the remaining rivets In the strap and 
support fitting for looseness. If five or more 
high shear rivets are loose, replace the rivets 
prior to next flight. If one to four high shear 
rivets or other rivets In the strap or sup¬ 


port fitting are loose, the aircraft may be 
flown only to a repair base In accordance 
with FAR 21.197 where these rivets must be 
replaced prior to the next flight. 

(c) Inspect straps. P/N 206-031-200-23 and 
-24 for deformation and lateral location in 
accordance with Items 3 and 4 of BeU Heli¬ 
copter Co. Service Bulletin No. 206-20 dated 
December 10, 1971 (hereinafter referred to 
as SB 206-20), or later approved revision. 
If the strap is deformed or mislocated in ex¬ 
cess of that specified In items 3 or 4 of SB 
206-20. the strap must be additionally in¬ 
spected for cracks as specified In item 5 of SB 
206-20. 

(1) If both fingers on either strap are 
cracked, replace the strap in accordance with 
item 7 of SB 206-20 or later approved revi¬ 
sion, prior to next flight. 

(2) If either strap as a detectable crack, 
replace the strap in accordance with item 7 
of SB 206-20 or later approved revision. The 
aircraft may be flown only to a base in ac¬ 
cordance with FAR 21.197 where the strap 
must be replaced prior to the next flight. 

(d) If cracks are found in the straps, in¬ 
spect the left and right support fittings, P/N 
206-031-202-1 and -3 for cracks in the area 
around the six rivets which go into the box 
beam and inboard radii areas just forward 
and aft of these rivets, using a dye penetrant 
or equivalent inspection method. If cracks 
are found in a support fitting, replace the fit¬ 
ting and its strap in accordance with item 7 
of SB 206-20 or later approved revision, prior 
to next flight. 

(e) The repetitive Inspections specified in 
this AD will no longer be required, 

(1) If the strap Is not deformed or mis¬ 
located in excess of that specified in items 3 
and 4 of SB 206-20 or later approved revision, 
or 

(2) after the strap has been replaced in 
accordance with item 7 of SB 206-20 or later 
approved revision. 

if) Equivalent means of compliance with 
this AD may be approved by the Chief, Engi¬ 
neering and Manufacturing Branch. FAA, 
Southwest Region. Post Office Box 1669, Fort 
Worth, TX 76101. 

This amendment is proposed under the 
authority of sections 313(a), 601, and 
603 of the Federal Aviation Act of 1958 
(49 U.S.C. 1354(a), 1421, 1423), and of 
section 6(0 of the Department of Trans¬ 
portation Act (49 U.S.C. 1655(c)). 

Issued in Fort Worth, Tex., on Febru¬ 
ary 18. 1972. 

R. V. Reynolds, 

Acting Director , Southwest Region. 

(FR Doc.72-3330 Filed 3-3-72:8:49 ami 


[ 14 CFR Part 71 1 

l Airspace Docket No. 72-SO-16( 

CONTROL ZONE AND TRANSITION 
AREA 

Proposed Alteration 

The Federal Aviation Administration is 
considering an amendment to Part 71 ol 
the Federal Aviation Regulations that 
would alter the Fayetteville, N.C., control 
zone and transition area. 
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Interested persons may submit such 
written data, views or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Federal 
Aviation Administration, Southern Re¬ 
gion, Air Traffic Division, Post Office Box 
20636, Atlanta, GA 30320. All communi¬ 
cations received within 30 days after pub¬ 
lication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. No 
hearing is contemplated at this time, but 
arrangements for informal conferences 
with Federal Aviation Administration 
officials may be made by contacting the 
Chief, Airspace and Procedures Branch. 
Any data, views, or arguments presented 
during such conferences must also be 
submitted in writing in accordance with 
this notice in order to become part of the 
record for consideration. The proposal 
contained in this notice may be changed 
in light of comments received. 

The official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration. South¬ 
ern Region, Room 724, 3400 Whipple 
Street, East Point, GA. 

The Fayetteville control zone de¬ 
scribed in § 71.171 (37 FR. 2056) would 
be redesignated as: 

Within a 5-mile radius of Fayetteville 
Municipal Airport (Grannls Field) (lat. 
34 6 59'22" N.. long. 78°52'52" W.); within 
3 miles each side of Fayetteville VOR 015*, 
080 9 , and 233* radials, extending from the 
5-mile-radius zone to 8.5 miles north, east, 
and southwest of the VOR; excluding the 
portion within Simmons AAF control zone. 

The Fayetteville transition area de¬ 
scribed in § 71.181 (37 F.R. 2143) would 
be amended as follows: 

“* • * (latitude 34°59'35" N., longitude 
78°52'60" W.) • • •” would be deleted and 
• • (latitude 34®59'22" N., longitude 78°- 
52'62" W.) • • •“ would be substituted 
therefor. 

The proposed alterations are re¬ 
quired to provide controlled airspace pro¬ 
tection for IFR aircraft executing the 
proposed VOR RWY 27 Instrument Ap¬ 
proach Procedure to Fayetteville Munic¬ 
ipal Airport (Grannis Field) and to 
change the geographic position of this 
airport due to the refinement.of airport 
coordinates by the National Oceanic and 
Atmospheric Administration. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 
1348(a)) and of section 6 (c) of the De¬ 
partment of Transportation Act (49 
U.S.C. 1655(c)). 

Issued in East Point, Ga., on Feb¬ 
ruary 23, 1972. 

James G. Rogers, 
Director , Southern Region. 

[ FR Doc.72-3328 Filed 3-3-72; 8:49 am) 


[ 14 CFR Part 71 ] 

[Airspace Docket No. 72-S0-17J 

TRANSITION AREA 
Proposed Alteration 

The Federal Aviation Administration 
is considering an amendment to Part 71 


PROPOSED RULE MAKING 

of the Federal Aviation Regulations that 
would alter the Charleston. S.C., transi¬ 
tion area. 

Interested persons may submit such 
written data, views, or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Federal 
Aviation Administration, Southern Re¬ 
gion. Air Traffic Division, Post Office Box 
20636, Atlanta, GA 30320. AU communi¬ 
cations received within 30 days after 
publication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. No 
hearing is contemplated at this time, but 
arrangements for informal conferences 
with Federal Aviation Administration of¬ 
ficials may be made by contacting the 
Chief, Airspace and Procedures Branch. 
Any data, views, or arguments presented 
during such conferences must also be 
submitted in writing in accordance with 
this notice in order to become part of 
the record for consideration. The pro¬ 
posal contained in this notice may be 
changed in light of comments received. 

The official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, South¬ 
ern Region, Room 724, 3400 Whipple 
Street, East Point, GA. 

The Charleston transition area de¬ 
scribed in § 71.181 (37 F.R. 2143) would 
be amended as follows: 

“* * • northwest of the VORTAC 

# • * M would be deleted and “* * * 

northwest of the VORTAC: within a 6.5- 
mile radius of Johns Island Airport (lat. 
32 Q 42'00" N., long. 80°00'00" W.) 

* * *” would be substituted therefor. 

The proposed alteration is required to 

pro vide controlled airspace protection 
for IFR operations at Johns Island Air¬ 
port. A prescribed instrument approach 
to this airport, utilizing the Charleston, 
S.C. VORTAC, is proposed in conjunc¬ 
tion with the alteration of this transition 
area. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 
1348(a)) and of section 6 (c) of the De¬ 
partment of Transportation Act (49 
U.S.C. 1655(c)). 

Issued in East Point, Ga., on Febru¬ 
ary 22, 1972. 

James G. Rogers, 
Director , Southern Region. 

[FR Doc.72-3329 Filed 3-3-72;8:49 ami 


CIVIL AERONAUTICS BOARD 

[Docket No. 23310; PSDR-30D; EDR-219] 

[14 CFR Parts 250, 399 1 

“CONFIRMED RESERVED SPACE” BY 
MEANS OTHER THAN NOTATION 
ON TICKET 

Notice of Proposed Rule Making 

March 1, 1972. 

The Board, by notice of proposed rule 
making PSDR-30 dated April 23. 1971, 
and published at 36 FR. 8058, gave no¬ 
tice that it had under consideration an 
amendment to Part 399 of the regula¬ 


tions (14 CFR Part 399) which would es¬ 
tablish a policy that the practice of air 
carriers or ticket agents in orally con¬ 
firming reserved space to prospective 
passengers on scheduled flights in air 
transportation before a ticket is issued, 
be regarded as an unfair or deceptive 
practice and an unfair method of com¬ 
petition in air transportation or the sale 
thereof within the meaning of section 
411 of the Act. 

For the reasons set forth in the at¬ 
tached Explanatory Statement, the 
Board has determined by this supple¬ 
mental notice to withdraw the proposal 
in PSDR-30 and invite comment instead 
on two alternative proposals: (1)A twin 
proposal comprised of a modification of 
the policy statement set forth in PSDR- 
30 and a concomitant amendment of Part 
250 of the economic regulations (14 CFR 
Part 250); or (2) a proposal to amend 
said Part 250 alone. 

The principal features of the pro¬ 
posals are described in the explanatory 
statement and the proposed amend¬ 
ments are set forth in the proposed 
rules. The amendments are proposed un¬ 
der the authority of sections 102, 204, 
403, 404, 411, and 416(a) of the Federal 
Aviation Act of 1958, as amended <72 
Stat. 740, 743, 758, 760, 769, 771; 49 U.S.C. 
1302, 1324. 1373, 1374, 1381. 1386). and 
sections 3 and 4 of the Administrative 
Procedure Act (81 Stat. 54, 80 Stat. 383; 
5 U.S.C. 552 and 553). 

Interested persons may participate in 
the proposed rule making through sub¬ 
mission of twelve ( 12 ) copies of written 
data, views, or arguments pertaining 
thereto, addressed to the Docket Section, 
Civil Aeronautics Board. Washington, 
D.C. 20428. All relevant material in com¬ 
munications received on or before 
April 18, 1972, will be considered by the 
Board before taking final action on the 
proposed rules. Within the same period 
the six certificated route carriers speci¬ 
fied in the attached Explanatory State¬ 
ment shall also file the data described 
therein, at p. 10. Thereafter, the Board 
will consider supplemental comments 
filed on or before May 2, 1972, with re¬ 
spect to the data filed by the six certifi¬ 
cated route carriers referred to above. 
Copies of such communications will be 
available for examination by interested 
persons in the Docket Section of the 
Board, Room 712, Universal Building, 
1825 Connecticut Avenue NW., Wash¬ 
ington, DC. upon receipt thereof. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink, 

Secretary. 

Explanatory Statement 

By PSDR-30 the Board proposed to 
amend Part 399 of the regulations. “Pol¬ 
icy Statements” (14 CFR Part 399) to 
establish a policy that the practice of 
air carriers or ticket agents in orally 
confirming reserved space to prospective 
passengers on scheduled flights, before 
a ticket is issued, be regarded as an “un¬ 
fair or deceptive practice” and an “un¬ 
fair method of competition in air trans¬ 
portation or the sale thereof,” within 
the meaning of section 411 of the Act. 
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Our purpose in issuing the proposed pol¬ 
icy was neither to bar the generally de¬ 
sirable practice of reserving space by 
telephone nor to inconvenience the pub¬ 
lic in making oral reservations,* * but to 
protect the public against misrepresen¬ 
tations by employees and agents of car¬ 
riers that telephone reservations for 
scheduled flights made by prospective 
passengers are “confirmed” when, in 
fact, under the terms of the carriers’ 
typical tariff rule, they are not. We 
thought it particularly desirable to pro¬ 
vide this protection since, if the carrier 
failed to honor the oral reservation, the 
prospection passenger would have no 
grounds for relief under our denied 
boarding compensation rule. 2 

Pursuant to the notice, comments were 
filed by the Air Transport Association of 
America (ATA), on behalf of certain car¬ 
rier members, the American Society of 
Travel Agents. Inc. (ASTA •), seven cer¬ 
tificated combination route carriers,* the 
National Industrial Traffic League 
(NITL), Miami Dade Junior College, and 
four private companies or individuals* 
All of the comments except one e opposed 
the proposed rule. 

The comments opposing the proposed 
policy fall into the following general 
categories: (1) It is not justified by the 
small percentage of passengers who are 
denied boarding under existing reserva¬ 
tions procedures and who might be said 
to be deceived by the use of the term 
“confirmed reservation”; (2) at least 
some of the carriers now extend denied 
boarding compensation even to persons 
whose reservations were confirmed orally 
and not verified on the ticket; (3) the 
proposed policy will be disruptive of cur¬ 
rent cost- and - time -saving ticketing 
practices, will cause substantial com- 


; Indeed, the Board has recognized that 
“the present reservation system of the car¬ 
riers Is designed to provide maximum bene¬ 
fit to the traveling public and to reduce the 
carriers' reservation costs.” EDR-109, Jan. 17, 
1967. ER-503, Oct. 17, 1967. 

*Part 250. 14 CFR Part 250. Under that 
regulation the remedy of denied boarding 
compensation is available only to a passen¬ 
ger having “confirmed reserved space,” which 
term is in turn, defined as space on a spe¬ 
cific date and specific flight and class of 
service which has been requested by a pas¬ 
senger and which the carrier has verified as 
reserved for such passenger "by appropriate 
notation on the ticket.” Thus, an oral rep¬ 
resentation of confirmed space is not ‘‘con¬ 
firmed reserved space” within the meaning 

the denied boarding compensation rule. 

* In addition to Its initial comment, ASTA 
Aug. 16, 1971, filed a petition to file an 

otherwise unauthorized document, namely, a 
late-filed supplemental comment In opposi¬ 
tion to the proposed rule making. ASTA has 
■bown good cause for the late filing; hence 
the document will be received as pert of the 
record in this proceeding. 

‘American, Continental, Eastern, Ozark, 
Pan Amerloan, United and Western. 

* General Mills, Inc.; Talbert, Oox & Asso¬ 
ciates of West Columbia, 8 .C 4 REA Interna- 
wonal Oorp. of Rahway, NJ.; and Frank a 
Brooks of Dallas, Tex. 

* That of Eastern. 
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fusion in the mind of the traveling pub¬ 
lic, and will result in considerable incon¬ 
venience to the vast majority of pas¬ 
sengers who understand and accept the 
current procedure of picking up a ticket 
at least 30 minutes before flight depar¬ 
ture; (4) the proposed policy will put the 
air carriers at a severe competitive dis¬ 
advantage vis-a-vis the foreign air car¬ 
riers, and (5) the proposed policy leaves 
unsolved the problem of the responsi¬ 
bility of the airlines for the thousands 
of ticket agents who cannot be effectively 
controlled in their choice of words in 
dealing with the public. 7 

While we shall defer consideration of 
the foregoing arguments until we have 
received comment in response to this 
supplemental notice, the comments re¬ 
ceived thus far indicate the existence of 
facts other than those with respect to 
which the Board acted in formulating 
the policy expressed in PS DR-30. We 
therefore think it appropriate at this 
time for the Board to take into account 
these newly disclosed facts by proposing 
alternative responses to the underlying 
problem, in an effort to protect, to the 
maximum possible extent, that segment 
of the traveling public which prefers to 
reserve airline space by telephone. Ac¬ 
cordingly, as next discussed, tlie Board 
is inviting additional comment on two 
alternative proposals, either of which, 
in our tentative view, would be prefera¬ 
ble to the policy statement proposed in 
PSDR-30. 

1. At the time we issued PSDR-30. 
and for many years before that, all 
domestic carriers had a tariff rule stating 
that: “A reservation of space is tenta¬ 
tive only and shall not be valid until a 
passenger lias received a ticket specify¬ 
ing thereon his confirmed reserved 
space.” The universality of this tariff rule 
is reflected in the definition of “confirmed 
reserved space,” which is, as stated above, 
basic to our “denied boarding compensa¬ 
tion” rule under Part 250. It is therefore 
significant that, in response to the pro¬ 
posed policy statement which we set 
forth in PSDR-30, several carriers• re¬ 
vised their tariff rules so as to recognize 


T AddltionaUy, Pan American raises a legal 
issue, contending that the proposed rule ap¬ 
pears to (1) abridge the constitutional right 
of “free speech/* by attempting to prohibit 
oral confirmation., and (2) go beyond the 
Board’s statutory authority. Pan American's 
first contention, that the First Amendment 
to the U.S. Constitution precludes the Board 
from controlling air carriers’ deceptive prac¬ 
tices which happen to take the form of mis¬ 
leading oral communications, lacks sufficient 
substance to warrant further comment. Pan 
American’s second contention is also with¬ 
out merit. Hi© Board has ample authority 
under sections 411, 416(b), and the broad 
regulatory powers contained in section 204 
(a) of the Act to proscribe, by rule making, 
deceptive trade practices and unfair methods 
of competition of air carriers and ticket 
agents in air transportation or the sale 
thereof. See ERr-503, Oct. 17, 1967. 

•As of this date, American, Western, 
United, Wien, Aloha and Hawaiian. 
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oral reservations as binding and not 
merely tentative.® 

By obligating themselves to issue a 
validated ticket on the basis of an oral 
confirmation these carriers have, at 
least in part, vitiated the factual pred¬ 
icate for our proposed policy since car¬ 
riers who have adopted such revised 
tariffs cannot now be said to engage in 
an “unfair or deceptive practice” in 
confirming space by telephone. In light of 
this intervening change in factual cir¬ 
cumstances, we are modifying our pro¬ 
posed policy so that it will be clear that 
the Board considers the practice of orally 
confirming reservations to be “unfair or 
deceptive” only as to carriers whose 
tariff rules require reservations to be in 
writing. Thus, our policy statement will 
not apply where the carrier’s tariff pro¬ 
vides for oral confirmation of reserved 
space. Moreover, since the present defini¬ 
tion of “confirmed reserved space” in 
Part 250, insofar as it is limited to reser¬ 
vations verified “on the ticket,” is re¬ 
flective of a universality in tariff rules 
which no longer prevails, we propose also 
to amend Part 250 accordingly, by ex¬ 
panding the definition of “confirmed 
reserved space” to encompass all reser¬ 
vations of space verified in any manner 
provided therefor by the carrier’s tariff. 

We think the principal value in the 
foregoing proposal lies in its flexibility, 
namely, it gives the carrier some latitude, 
within the framework of its tariff rules, 
to shape a reservation policy suited to 
its particular needs. Thus, under the re¬ 
vised policy, the carrier would continue 
to be free to decide whether it chooses to 
be bound, in its tariff, by reservations 
made orally, but if it decides to be bound 
by oral reservations, then a reservation 
so made would entitle a passenger to the 
remedy of denied boarding compensation 
under Part 250. 

2. We recognize, however, that by 
giving the carriers discretion to decide 
whether to be bound by oral reservations, 
the foregoing proposal allows for non¬ 
uniformity among carriers’ practices 
with respect to confirming reservations 
and thus with respect to passengers’ 
eligibility for denied boarding compen¬ 
sation. We are therefore considering an 
alternative proposal, to simply amend 
the definition of “confirmed reserved 


• This new tariff rule, which the Board per¬ 
mitted to become effective, reads as follows: 

“A reservation of space on a given flight 
is valid when the availability and allocation 
of such space is confirmed by a reservations 
agent of the carrier. Subject to payment or 
satisfactory credit arrangement, a validated 
ticket will be issued by the carrier indicating 
such confirmed space provided passenger ap¬ 
plies to carrier for such ticket at least 30 
minutes prior to the scheduled departure 
time of the flight to which such reservation 
appUes. Such reservation of space is subject 
to cancellation by the carrier without notice 
if the passenger has not obtained a validated 
ticket specifying thereon his confirmed re¬ 
served space at least 30 minutes prior to the 
scheduled departure time of the flight to 
which such reservation applies.” 
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space" In Part 250, so as to make avail¬ 
able the remedy of denied boarding com¬ 
pensation to all prospective passengers 
who have been given an oral confirma¬ 
tion of reserved space, whether or not 
the particular carrier’s tariff provides for 
valid oral reservations. 

There will be thus no need to issue a 
policy statement designating oral con¬ 
firmation practices as deceptive, since 
any carrier who denies boarding to a pas¬ 
senger holding an orally confirmed 
reservation would no longer be able to 
disclaim its obligation to pay denied 
boarding compensation under Part 250. 

While this latter proposal has the 
advantage of achieving uniformity in 
the application of denied boarding com¬ 
pensation to carrier reservation prac¬ 
tices, we recognize that it would impose 
upon an unwilling carrier the eviden¬ 
tiary problems inevitably entailed by 
having to determine whether a reserva¬ 
tion allegedly made and confirmed by 
telephone was, in fact, so made. Thus, a 
carrier could no longer avoid exposure to 
claims by unscrupulous persons seeking 
payment of denied boarding compensa¬ 
tion on the basis of reservations allegedly 
confirmed by telephone. Those carriers 
which have revised their tariffs to pro¬ 
vide for oral confirmation of reserved 
space have by now probably had some 
actual experience with the problem of 
dealing with such spurious claims so that 
their comments on this alternative pro¬ 
posal should be particularly helpful to 
the Board in deciding how to proceed 
further. 

Finally, it should be emphasized that 
the Board is not committed to either of 
the foregoing alternative proposals, but 
by this supplemental notice is soliciting 
additional views and data to assist the 
Board in weighing the pros and cons of 
each such alternative proposal. To that 
end, it is especially desirable that the 
Board receive data with respect to the 
experience of the six carriers which have 
already provided in their tariffs for oral 
confirmation of reserved space. We are 
directing them, pursuant to section 
407(a) of the Act, to file in addition to 
their general comments, a report based 
on a sampling of any 15-consecutive-day 
period during the 45-day period allowed 
for the filing of comments on the notice 
in this proceeding. The report should 
Include the following data: (1) Total 
number of denied boarding claims for the 
period: (2) number of such denied 
boarding claims based solely upon an oral 
confirmation of reserved space: (3) total 
number of denied boarding claims 
acknowledged by the carrier; (4) num¬ 
ber of such acknowledged denied board¬ 
ing claims based solely upon an oral 
confirmation of reserved space: and 
(5) any difficulties experienced by these 
carriers in particular connection with 
oral confirmation of reservation by travel 
agents. We are also directing each of 
these same carriers to file an additional 
report furnishing us with any data 
w T hich it may already have gathered, of 
the nature described in (1) through (5) 
above, covering the entire period since 
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it changed its tariff to provide for oral 
confirmation of reserved space. 

These reports should be filed with the 
Board’s Docket Section (and one copy 
should be filed with the Board’s Bureau 
of Economics) no later than the last day 
for filing original comments on the no¬ 
tice in this proceeding. We shall also 
provide for a 2-week period thereafter 
for the filing of supplemental comments 
limited to responses to the data filed by 
the six carriers specified above. 10 

We also urge all carriers which have 
been honoring oral reservations, whether 
by tariff or by practice, to submit any 
other data, information, or views which 
might be useful to the Board in evalu¬ 
ating the feasibility of permitting or re¬ 
quiring orally confirmed reservations to 
be binding on carriers. 

It is proposed to amend P art 2 50 of 
the Economic Regulations (14 CFR Part 
250) and Part 399, Statements of Gen¬ 
eral Policy (14 CFR Part 399) as follows: 

PART 250— PRIORITY RULES, DENIED 

BOARDING COMPENSATION TAR¬ 
IFFS AND REPORTS OF UNACCOM¬ 
MODATED PASSENGERS 

1. Amend § 250.1 to read in part as 
follows: 

§ 250.1 Definitions. 

For the purposes of this part: 

• • • • • 

"Confirmed reserved space** means 
space on a specific date and on a specific 
flight and class of service of a carrier 
which has been requested by a passenger 
and which the carrier or its agent has 
verified, by appropriate notation on the 
ticket or in any other manner provided 
therefor by the carrier’s tariff, as being 
reserved for the accommodation of the 
passenger. 

• • • • • 

2. As an alternative to 1 above and 3 
and 4 below, amend § 250.1 to read in 
part as follows: 

"Confirmed reserved space" means 
space on a specific date and on a specific 
flight and class of service of a carrier 
which has been requested by a passenger 
and which the carrier or its agent has 
verified, by appropriate notation on the 
ticket or otherwise, orally or in writing, 
as being reserved for the accommoda¬ 
tion of the passenger. 


PART 399—STATEMENTS OF 
GENERAL POLICY 

3. Amend the Table of Contents by 
adding a new § 399.83 as follows: 


10 If the Board makes final either of the 
proposed amendments to Part 250. modifica¬ 
tion will be made at that time with respect 
to the reporting requirements of the part 
($250.10) to provide for a breakdown of 
denied boarding statistics, so as to indicate 
separately denied boarding based on reser¬ 
vations noted on the ticket and denied board¬ 
ing based on reservations made by other 
means. 


Sec. 

399.83 Unfair or deceptive practice of air 
carrier or ticket agent in orally 
confirming to prospective passen¬ 
ger reserved space on scheduled 
flights. 

4. Add new § 399.83 as follows: 

§ 399.83 Unfair or deceptive prat tire of 
air carrier or ticket agent in orally 
confirming to prospective passenger 
reserved space on scheduled flight*. 

It is the policy of the Board to con¬ 
sider the practice of an air carrier or 
ticket agent of stating to a prospective 
passenger by telephone or other means 
of communication that a reservation of 
space on a scheduled flight in air trans¬ 
portation is confirmed before a passenger 
has received a ticket specifying thereon 
his confirmed reserved space to be an un¬ 
fair or deceptive practice and an unfair 
method of competition in air transporta¬ 
tion or the sale thereof within the mean¬ 
ing of section 411 of the Act, unless the 
carrier’s tariff provides for confirmation 
of reserved space by the means so used. 

[FR Doc.72-3350 Filed 3-3-72;8:54 am| 


FEDERAL POWER COMMISSION 

[ 18 CFR Parts 101, 104, 105, 141, 
154, 201, 204, 205, 260] 

[Docket No. R-430] 

UNIFORM SYSTEMS OF ACCOUNTS 
FOR PUBLIC UTILITIES AND LI¬ 
CENSEES AND NATURAL GAS COM¬ 
PANIES AND RELATED REPORT 
FORMS 

Further Extension of Time 

February 24, 1972. 

The Public Service Commission of 
Wisconsin and the NARUC Subcommit¬ 
tee of Staff Experts on Accounting filed 
requests for a further extension of time 
within which to file comments in the 
above-designated matter. 

Upon consideration, notice is hereby 
given that the time is further extended 
to and inoluding March 31, 1972, within 
which any interested person may submit 
data, views, comments or suggestions in 
writing concerning the notice of pro¬ 
posed rule making issued October 8,1971 
(36 F.R. 20174, October 16, 1972). 

Mary B. Kidd. 

Acting Secretary. 
[FR Doc.72-3260 Filed 3-3-72;8:50 am] 


FEDERAL TRADE COMMISSION 

£16 CFR Part 303 ] 

TEXTILE FIBER PRODUCTS 
IDENTIFICATION ACT 

Notice of Proposed New Generic 
Name and Definition of Manufac¬ 
tured Fiber 

On December 21. 1970, The Carborun¬ 
dum Co., Post Office Box 337, Niagara 
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Falls, NY 14302 (applicant). filed an ap¬ 
plication pursuant to § 303.8 (16 CFR 
303.8) (Rule 8) of the rules and regu¬ 
lations under the Textile Fiber Products 
Identification Act. 72 Stat. 1717, et seq.. 
79 Stat. 124, 15 U.S.C. section 70. et seq. 
'hereinafter referred to as “Act”), re¬ 
questing that 16 CFR 303.7 (Rule 7 under 
the Act), setting forth generic names and 
definitions of manufactured textile 
fibers, be amended by adding thereto a 
new generic name and definition. The 
proposed addition would cover a fiber 
which, applicant alleges, should not be 
identified by any existing generic name 
because it differs substantially from 
fibers in present classifications, both in 
properties and in chemical structure. The 
new name and definition recommended 
by applicant are as follows: 

Novolon (or novoloidl—a manufactured fiber 

containing at least 85 percent of a cross- 

linked novolac. 

The application has been placed in the 
public record in this proceeding and is 
available for pub lic in spection. 

Pursuant to 16 CFR 303.8 (Rule 8 under 
the Act) the Commission assigned the 
symbol “CA-0001” for temporary use by 
the applicant in designating the subject 
fiber pending further consideration of 
the application. Applicant has used the 
tradename “Kynol” for the fiber. 

The application described the fiber as 
follows: 

The composition of the fiber may be con¬ 
sidered with reference to the basic aspects 
of the method by which such fibers may be 
made. A phenolic-aldehyde novolac is pre¬ 
pared by condensing a phenolic compound 
and an aldehyde in the presence of an acid 
catalyst, a stoichiometric excess of the phe¬ 
nolic compound preferably and customarily 
being employed. The novolac so obtained is 
ftberized by any conventional method such 
as melt spinning. The resulting novolac 
libers are then heated in an environment 
containing formaldehyde and an acid cat¬ 
alyst to effect curing. i.e.. cross-linking, of 
the novolac. Such cross-linking occurs pri¬ 
marily by virtue of methylene bridges formed 
between the 2. 4, and/or 6 positions of the 
phenolic structural unit. 

The term “phenolic compound” In the pres¬ 
ent context refers primarily to the compound 
phenol Itself, from which most novolacs are 
prepared. However, it also encompasses 
phenol wherein one or more of the hydrogen 
atoms are substituted by a monovalent radi¬ 
cal. provided, however, that the phenol is not 
so extensively substituted in the 2. 4, and/or 
6 positions as to preclude subsequent cross- 
linking. Cresoi is a primary example of such 
a substituted phenol. Similarly, the term 
"aldehyde” refers to any aldehyde capable 
ot condensing with the phenolic compound 
to form a novolac. Formaldehyde is by far 
the most commonly used, but other aldehydes 
such as acetaldehyde may be employed. The 
novolac melt from which the instant fibers 
are formed preferably contains at least 50 
percent of a novolac produced from phenol 
and formaldehyde. 

Prior to fiberization. up to 15 percent of a 
suitable additive may be incorporated in the 
novolac, if desired, to obtain Improvements 
In certain respects. 

Applicant stated that the subject fiber 
is most significantly characterized by 
remarkable resistance to heat and flame, 
being Infusible and nonflammable; that 
it is also substantially unaffected by many 
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acids; and that it is insoluble in organic 
solvents. It further stated that additional 
information concerning the fiber is in¬ 
cluded in UJS. patent application serial 
No. 710,292, filed March 4, 1968, by J. 
Economy and R. Clark, assignors to ap¬ 
plicant. A copy of this patent application 
was submitted with the application, 
along with fiber and fabric samples. 

Applicant proposed to market the 
fiber in commerce for other than develop¬ 
ment or testing purposes on or after 
March 1, 1971. 

The Commission is considering the 
above-described application, including 
the following questions: 

(1 > Whether the fiber described in the 
application may properly be designated 
by any existing generic name or names 
contained in 16 CFR 303.7 (Rule 7 under 
the Act). and 

(2) What, if any, amendment to the 
rules and regulations under the Act, par¬ 
ticularly § 303.7 (Rule 7) thereof, may be 
necessary and proper with regard to mat¬ 
ters raised in the application. 

Interested parties may participate by 
submitting in writing on or before 
May 4. 1972, their views, arguments, or 
other pertinent data to the Division of 
Textiles and Furs, Bureau of Consumer 
Protection, Federal Trade Commission, 
Washington, D.C. 20580. 

This action is taken pursuant to sec¬ 
tion 7(c) of the Act, 72 Stat. 1721, 15 
U.S.C. section 70e(c), in accordance 
with 5 U.S.C. section 553 and Subpart 
B of Part 1 of the Commission’s Pro- 
cedures and Rules of Practice, 16 CFR 
1.11, et seq. 

Institution of this rule making pro¬ 
ceeding is not to be construed as a 
determination by the Commission as to 
the merits of the application. 

By direction of the Commission dated 
February 25,1972. 

I seal] Charles A. Tobin, 

Secretary. 

|FR Doc.72-3361 Filed 3-3-72;8:53 ami 

[ 16 CFR Part 303 ] 

TEXTILE FIBER PRODUCTS 
IDENTIFICATION ACT 

Notice of Proposed New Generic 

Name and Definition of Manufac¬ 
tured Fiber and Proposed Modifi¬ 
cation of Azlon and/or Modacrylic 

Definitions 

On February 2, 1971, Toyobo Co., Ltd., 
a corporation of Japan with principal 
offices at 8 Dojima Hamdori, 2 Chome, 
Kita-Ku, Osaka, Japan, filed an appli¬ 
cation pursuant to $ 303.8 (16 CFR 
303.8) (Rule 8) of the rules and regu¬ 
lations under the Textile Fiber Prod¬ 
ucts Identification Act, 72 Stat. 1717. et 
seq.. 79 Stat. 124, 15 U.S.C. section 70. et 
seq. (hereinafter referred to as “Act”), 
requesting that 16 CFR 303.7 (Rule 7 un¬ 
der the Act), setting forth generic names 
and definitions of manufactured textiles 
fibers, be amended by adding thereto a 
new generic name and definition to 
cover its fiber called “Chinon” or “K-6.” 
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According to the application the fiber 
is comprised of about 30 percent by 
weight of casein which has been chem¬ 
ically modified by the grafting there¬ 
on of vinyl monomers, including 
acrylonitrile. The new generic definition 
proposed by applicant is as follows: 

A manufactured fiber In which the fiber- 
forming substance is a graft copolymer of 
protein and vinyl monomers, the protein 
comprising 25 to 60 percent by weight of the 
fiber and the vinyl monomers comprising 
40 to 75 percent by weight, at least one half 
the vinyl monomers by weight comprising 
acrylonitrile. 

The new generic name proposed by ap¬ 
plicant is one of the following, listed in 
order of (applicant’s) preference: Soa- 
graft, sonyl, soanyl, protenyl, promix, or 
pronyl. 

The application has been placed in 
the public record in this proceeding and 
is available for public inspection. 

Pursuant to 16 CFR 303.8 (Rule 8 
under the Act) the Commission assigned 
the symbol “TO-OOOl” for temporary 
use by the applicant in designating the 
subject fiber pending further considera¬ 
tion of the application. 

According to the application: 

(Chinon) * * • is silk-ilke and its mar¬ 
ket Is in products where silk has heretofore 
been used. The new fiber, however, has all the 
benefits of silk plus other advantages not 
possessed by silk. 

• • • • • 

In addition, Chinon fiber is characterized 
by marked chemical resistance, the ability to 
be dyed evenly (level) with all classes of dyes 
useable on silk Including acid dyes which will 
not dye acrylic or mod acrylics. It has a 
greater elastic recovery than silk so that it 
will not crease easily and it does not have the 
cold, clammy feel and high static charge 
characteristics of many synthetics. 

It requires very special dyeing techniques 
which In Itself is a reason for granting it a 
new generic name so that the trade will not 
make the mistake of using dyeing and finish¬ 
ing procedures common with other fibers, 
thereby damaging the fabric. 

With regard to the chemical makeup 
of fibers within the proposed new ge¬ 
neric category, the application states: 

• • • (T)he new fiber is prepared as de¬ 
scribed in • • • U.S. Patent 3,104.154 
(Sept. 17, 1963) * * • issue to Toyo Spin¬ 
ning Co., Ltd., applicant’s previous name. The 
process for making the fiber involves dissolv¬ 
ing in zinc chloride solution casein, a nat¬ 
urally occurring protein found in milk, and 
vinyl monomers which are predominantly 
acrylonitrile. The vinyl monomers are then 
polymerized in the solution to form a graft 
copolymer i.e. chains of the vinyl polymer 
project from protein molecules and together 
constitute a single polymeric mass which 
is in solution and which is extruded to form 
filaments. 

The resulting filaments are a chemical hy¬ 
brid, i.e. they are neither protein nor acrylic 
fiber. Thus, the product is not a mixture of 
the two materials and it is not possible to 
Isolate or even to regenerate by chemical 
means the protein portion and the vinyl or 
acrylonitrUe monomer portion, I.e. the chemi¬ 
cal reaction Involved is irreversible. 

In the final fiber about 25-60 percent by 
weight comes from the initial protein, and 
about 40-75 percent from vinyl monomer 
units of which at least one-half by weight are 
acrylonitrile units. 
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Applicant maintains that its fiber 
should not be classified as “modacrylic," 
paragraph (b) of 16 CFR 303.7 (Rule 7 
under the Act); and that it should not be 
classified as “azlon,” paragraph (g) of 
$ 303.7 (Rule 7) because the casein in the 
fiber is not regenerated protein within 
the meaning of such section (Rule) and 
the protein content is not high enough. 
Regarding these points, applicant states: 

• • • (Tli© modacrylic) category was 
established to embrace modified acrylics as 
it© name clearly implies • • V The com¬ 
mercial products which necessitated estab¬ 
lishment of this category were the modified 
acrylics which incorporated chlorine-con¬ 
taining monomers to overcome flammability 
properties of acrylics and thus render them 
especially suited for use in products to be 
handled by children such as dolls’ hair or 
loosely constructed products which might 
pose fire hazards as a direct result of their 
construction, such as synthetic fur. The 
commercial products are sold in the United 
States under the trademarks Dynel and 
Verel. 

Stated otherwise, modacrylic is recognized 
as an acrylic which has been modified with 
a halogenated monomer so as to be flame 
resistant. 

Page 136 of the United Piece Dye Works 
Guidebook, • • • (Guidebook to Man- 
Made Textile Fibers and Textured Yarns of 
the World. Third Edition 1969. gives) the 
full entry under “modacrylic.” It is noted 
that Dynel is described as not supporting 
combustion and Verel is set out as used in 
“flame-resistant draperies." 

(The Textile World’s 1964 Man-Made 
Fiber Chart shows) • • • the complete 
entry under modacrylic, listing both Dynel 
and Verel and under effect of heat • • • 
(states) that both "will not support com¬ 
bustion.” 

A thought which readily oomes to mind is 
to amend or modify the present definition of 
modacrylic to embrace the novel fiber. This, 
however, would be a marked disservice both 
to the industry and the consumer whom the 
act is intended to protect. While the defini¬ 
tion of modacrylic says nothing about flame 
resistance, that is what it means to the trade 
and public. To change the definition to 
embrace products which are not especially 
flameproof, only as much so as ordinary 
fibers, might result in the novel fiber un¬ 
intentionally and mistakenly being used In 
end products where it does not have the 
desired properties, potentially posing a safety 
hazard, e.g. childrens’ wear, sleepwear, thea¬ 
ter draperies, curtains, dolls* hair, etc. 

While it Is not the Commission’s fault that 
modacrylic has come to mean certain physi¬ 
cal properties as a result of chemical prop¬ 
erties not Included in the definition, it must 
be the Commission’s concern that they do not 
act in such manner as will create confusion 
and a safety hazard. 

In modacrylics, by definition the fiber- 
forming substance Is a “long chain synthetic 
polymer." This does not hold true for the 
novel polymer which is composed of grafted 
natural polymer with a three-dimensional 
structure wherein the runs of polymer mole¬ 
cules are cross-linked • • •. 

Applicant states that there are differ¬ 
ences between Chinon and acrylic-type 
fibers with regard to such properties as 


transition temperature, stress-strain 
curve, solubility, and dyeing character¬ 
istics, and then continues: 

The marked resistance of Chinon to acids 
and chemicals and caustic soda, unlike 
silk ' • further evidences that the pro¬ 
tein is Involved In a special way which im¬ 
parts fundamentally different properties. 
Thus, except for the presence of the dye 
sites of Its “parents,'' the offspring fiber Is 
markedly different from both of its “parents” 
casein and acrylonitrUe, and their relatives, 
silk and acrylics and modacrylics. 

According to the application, the sub¬ 
ject fiber is covered by various foreign 
patents, issued and pending, as well as 
the aforementioned U.S. Patent No. 
3.104.154. 

As to commercialization, applicant 
states that the fiber is now being pro¬ 
duced commercially in Japan at a rate 
of about 1 million pounds annually with 
intentions of expanding and that it is 
being sold under the trademark Chinon. 
registered in Japan, at more than $5 per 
pound. Applicant further states: “Efforts 
are presently being made to interest 
American end product manufacturers to 
purchase fabric and/or yam. Applicant 
in Japan not only makes the fiber but 
makes greige goods as well.” 

Along with its application applicant 
submitted as exhibits copies of U.S. 
Patent No. 3,104,154; pages 124 and 135 
of the “Guidebook to Man-Made Textile 
Fibers and Textured Yams of the 
World,” 3d Ed.; Textile World's 1964 
Man-Made Fiber Chart, in part; pages 
23-32 of “Industrial and Engineering 
Chemistry." March 1970 (Vol. 62. No. 3); 
advertisement from “Japan Industrial 
World." May 1970, page 13; inside front 
cover of “Japan Exports and Imports," 
1970; and a “Technical Guide to Chinon 
for Dyeing and Finishing." It also sub¬ 
mitted exhibits comparing solubilities of 
Cliinon with those of silk and dyeing 
characteristics of Chinon with those of 
modacrylic, along with Chinon samples— 
some yam, a printed woven fabric, a 
scarf, and a necktie—and a list of issued 
Japanese patents. 

The Commission is considering the 
above-described application and what, if 
any, amendment to the rules and regula¬ 
tions under the Act, particularly 16 CFR 
303.7 (Rule 7) thereof, may be neces¬ 
sary and proper with regard to matters 
raised therein, including (but not neces¬ 
sarily by way of limitation): 

(1 > Whether the fiber described in the 
application may properly be designated 
by any existing generic name or names 
contained in 16 CFR 303.7 (Rule 7 under 
the Act). 

(2) Whether any definition or defini¬ 
tions of generic names contained in 16 
CFR 303.7 (Rule 7) should be modified 


so as to cover a fiber such as applicant's, 
or 

(3> Whether a new generic name and 
definition should be added to § 303.7 
(Rule 7) which would cover a fiber such 
as applicant’s. 

The Commission is also considering 
whether the modac rylic definition, para¬ 
graph (b) of 16 CFR 303.7 (Rule 7), 
should be narrowed so that existing, pos¬ 
sible, and future fibers falling therein 
will be more alike and predictable with 
regard to chemical and physical prop¬ 
erties. 

Interested parties may participate by 
submitting in writing on or before May 4, 
1972, their views, arguments, or other 
pertinent data to the Division of Textiles 
and Furs, Bureau of Consumer Protec¬ 
tion, Federal Trade Commission, Wash¬ 
ington, D.C. 20580. 

This action is taken pursuant to sec¬ 
tion 7(c) of the Act. 72 Stat. 1721, 15 
U.S.C. section 70e(c), in accordance with 
5 U.S.C. section 553 and Subpart B of 
Part 1 of the Commission's procedures 
and rules of practice, 16 CFR 1.11, et seq 

Institution of this rule making pro¬ 
ceeding is not to be construed as a deter¬ 
mination by the Commission as to the 
merits of the application. 

By direction of the Commission, dated 
February 25. 1972. 

rsEAi.1 Charles A. Tobin, 

Secretary. 

|FR Doc.72 3363 Filed 3-8-72:8:53 am] 


t 16 CFR Part 303 1 

TEXTILE FIBER PRODUCTS 
IDENTIFICATION ACT 

Notice of Proposed New Generic 
Name and Definition of Manufac¬ 
tured Fiber and Proposed Modifica¬ 
tion of Polyester Definition 

On December 9. 1970, Unitika Ltd., a 
Japanese corporation with executive of¬ 
fices at 4-68 Kitakyutaro-Machi, Higa- 
shiku, Osaka. Japan, and U.S. offices at 
350 Fifth Avenue, New York. NY 10001 
filed an application pursuant to § 303.8 
(16 CFR 303.8) (Rule 8) of the rules and 
regulations under the Textile Fiber Prod- 
ucts Identification Act, 72 Stat. 1717. et 
seq., 79 Stat. 124, 15 U.S.C. section 70. 
et seq. (hereinafter r eferr ed to as “Act"). 
requesting that 16 CFR 303.7 (Rule 7 
under the Act), setting forth generic 
names and definitions of manufactured 
textiles fibers, be amended by adding 
thereto a new generic name and defini¬ 
tion to cover its fiber called “A-TelT’ 
According to the application the fiber 
has essentially the following chemical 
formula: 


OCHjCHiO 


- COOCHjOHjO 




—C000H|CH,0 


CO-ctf. 
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The new generic name and definition proposed by applicant are as follows: 

Benzoate [or Peb or Pebfll or Benox]—a manufactured fiber In which the fiber-forming 
sTibstance le any long chain synthetic polymer composed of at least 85 percent by weight 
of para-ethylene-oxy benzoate units. 

^-o CHjC n,o- ^ ^ -c o-). 


The application has been placed in the 
public record in this proceeding and is 
available for public inspection. 

Pursuant to 16 CFR 303.8 (Rule 8 
under the Act) the Commission assigned 
the symbol “UT-0001” for temporary use 
by the applicant in designating the sub¬ 
ject fiber pending further consideration 
of the application. 

Applicant states that its fiber is a dis¬ 
tinctive new one exhibiting advantageous 
physical and chemical properties: that it 
is not covered by any generic classifica¬ 
tion in 16 CFR 303.7 (Rule 7 under the 
Act); and that it should not be identified 
by any of the generic names in such sec¬ 
tion (Rule). 

According to the application, the sub¬ 
ject fiber is covered by U.S. Patent No. 
3.291,778, Dec. 13, 1966. issued to Mikio 
Korematsu, Saeki, Japan, assignor to 
Polyester-ether Development Co., Ltd., 
Tokyo. Japan. Applicant submitted with 
its application copies of this patent, a 
number of fiber and fabric exhibits, com¬ 
mercial development exhibits relating to 
promotion and advertising, detailed in¬ 
formation concerning the physical and 
chemical properties of its fiber, and a 
flow sheet showing the steps in its 
manufacture. 

The application contains the follow¬ 
ing with regard to commercial develop¬ 
ment of the subject fiber: 

Limited test marketing to the consumer is 
planned for no later than late 1970 or early 
1971. This will consist of a promotional pro¬ 
gram on specific fibrous structures. The 
Unitika fibers have already been shipped In 
interstate commerce in noncommercial quan¬ 
tities totaling several thousand pounds for 
experimental evaluation. 

The fiber Is presently available In quantity 
and has met with considerable commercial 
success in countries foreign to the United 
States. In Japan, for example, a plant now 
exists which has a capacity of approximately 
3 million pounds per year of the fiber. This 
facility can be expanded to an estimated 
capacity of approximately 5 mllUon pounds 
per year by late 1972. Unitika Ltd. is more¬ 
over presently engaged In evaluation pro¬ 
grams with various leading domestic textile 
companies representing a broad range of in¬ 
terests In the Industry. Their experience with 
the fiber and evaluation thereof should en¬ 
able Unitika to estimate with reasonable 
accuracy potential U.S. market for this 
product The Initial response has been most 
favorable and encouraging. 

At the time of the application, most of 
applicant’s production was being sold in 
Japan. “A-Tell” lias been advertised in 
Japan in connection with printed fabric, 
kimonos, and high fashion women’s wear 
and in France in connection with high 
fashion women’s wear. 


The Commission is considering the 
above-described application, including 
the following questions: 

(1) Whether the fiber described in the 
application may properly be designated 
by any existing gene ric name or names 
contained in 16 CFR 303.7 (Rule 7 under 
the Act), and 

(2) What, if any, amendment to the 
rules and regulations under the Act, 
particularly § 303.7 (Rule 7) thereof, may 
be necessary and proper with regard to 
matters raised in the application. 

Should the Commission determine that 
some amendment of § 303.7 (Rule 7) is 
necessary, it will consider whether the 
present definition of polyester, paragraph 
(c) thereof, should be broadened to cover 
fibers such as applicant’s or whether a 
new generic name and definition should 
be added to § 303.7 (Rule 7). 

Interested parties may participate by 
submitting in writing on or before May 4, 
1972, their views, arguments, or other 
pertinent data to the Division of Tex¬ 
tiles and Furs, Bureau of Consumer Pro¬ 
tection, Federal Trade Commission, 
Washington, D.C. 20580. 

This action is taken pursuant to sec¬ 
tion 7(0 of the Act, 72 Stat. 1721, 15 
U.S.C. section 70e(c), in accordance with 
5 U.S.C. section 553 and Subpart B of 
Part 1 of the Commission’s procedures 
and rules of practice, 16 CFR 1.11, et seq. 

Institution of this rule making pro¬ 
ceeding is not to be construed as a de¬ 
termination by the Commission as to the 
merits of the application. 

By direction of the Commission dated 
February 25. 1972. 

[seal! Charles A. Tobin. 

Secretary. 

(FR Doc.72-3362 FUed 3^3-72;8:53 am] 

INTERSTATE COMMERCE 
COMMISSION 

[ 49 CFR Part 1048 1 

[Ex Parte No. MC-^37 (Sub-No. 21)1 

COMMERCIAL ZONE, 
WILMINGTON, DEL. 

Notice of Proposed Rule Making 

Order. At a general session of the 
Interstate Commerce Commission, held 
at its office in Washington, D.C., on the 
16th day of November 1971. 

It appearing, that as disclosed by the 
record in No. MC-C-6905, Mercer Motor 
Freight, Inc.—Investigation—M.C.C.— 
the city of Wilmington, Del., decreased 


in population from more than 100,000, 
prior to 1960, to less than 100,000 as re¬ 
flected in the 1960 and 1970 decennial 
censuses, thereby arguably contracting 
its commercial zone by application of the 
population-mileage formula as set forth 
at 49 CFR 1048.101 and 1048.102: 

It further appearing, that for the rea¬ 
sons noted in the above-cited report, it 
would be in the public interest to insti¬ 
tute a rule making proceeding to deter¬ 
mine (1) the legal status and significance 
upon this Commission’s regulatory func¬ 
tions of the effect of this population con¬ 
traction upon the commercial zone of 
Wilmington by application of the pop¬ 
ulation-mileage formula: (2) the proper 
interpretation of certificates, permits, 
and licenses authorizing service at Wil¬ 
mington; and (3) the limits of the com¬ 
mercial zone of Wilmington; 

It is ordered , That a proceeding be, and 
it is hereby, instituted under the author¬ 
ity of part n of the Interstate Commerce 
Act, and 5 U.S.C. 553 and 557 (the Ad¬ 
ministrative Procedure Act), (1) to in¬ 
quire into the present status of the com¬ 
mercial zone of Wilmington; (2) to in¬ 
terpret certificates, permits, and licenses 
authorizing service at Wilmington; (3) 
to define the limits of the commercial 
zone of Wilmington, if necessary; and 
(4) to take such other and further action 
as the facts and circumstances may jus¬ 
tify or require. 

It is further ordered , That no oral 
hearing be scheduled for the receiving 
of testimony in these proceedings unless 
a need therefor should later appear, but 
that any interested person may partici¬ 
pate in the ordered rulemaking proceed¬ 
ing by submitting for consideration 
written statements of facts, views, and 
arguments on the subjects mentioned 
above, or any other subject pertinent to 
these proceedings. 

It is further ordered , That any person 
wishing to participate in these proceed¬ 
ings by submitting statements, views, 
or arguments on the involved matters 
shall file an original and 15 copies of 
such statements, views, or arguments 
with the Secretary, Interstate Commerce 
Commission, Washington, D.C. 20423, on 
or before the 30th calendar day after 
publication in the Federal Register, or 
the next working day if that deadline 
falls on a weekend or holiday. 

And it is further ordered , That a copy 
of this order be posted in the Office of 
the Secretary. Interstate Commerce 
Commission, for public inspection and 
that a copy be delivered to the Director. 
Office of the Federal Register, for 
publication in the Federal Register as 
notice to all interested persons; written 
materials or suggestions submitted will 
be available for public inspection at the 
offices of the Interstate Commerce Com¬ 
mission, 12th and Constitution, Wash¬ 
ington, DC, during regular business 
hours. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary . 

[FR Doc.72-3360 Filed 3-3-72;8:53 am] 
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DEPARTMENT OF THE TREASURY 

Bureau of Customs 

INSTANT POTATO GRANULES FROM 
CANADA 

Withholding of Appraisement Notice 

Information was received on August 27, 
1971, that Instant potato granules from 
Canada were being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act, 1921, as amended (19 
U.S.C. 160 et seq.) (referred to in this 
notice as “the Act”). This information 
was the subject of an “Antidumping 
Proceeding Notice” which was published 
in the Federal Register of September 28. 
1971, on page 19095. The “Antidumping 
Proceeding Notice” indicated that there 
was evidence on record concerning in¬ 
jury to or likelihood of injury to or pre¬ 
vention of establishment of an industry 
in the United States. 

Pursuant to section 201(b) of the Act 
(19 U.S.C, 160(b)), notice is hereby given 
that there are reasonable grounds to 
believe or suspect that the purchase price 
(section 203 of the Act; 19 U.S.C. 162) 
or the exporter’s sales price (section 204 
of the Act; 19 U.S.C. 163), as applicable, 
of instant potato granules from Canada 
is less, or likely to be less, than the for¬ 
eign market value (section 205 of the 
Act; 19 U.S.C. 164). 

Statement of reasons. The informa¬ 
tion currently before the Bureau tends 
to indicate that the probable basis of 
comparison for fair value purposes is 
between purchase price of exporter’s 
sales price and the adjusted home market 
price. 

Purchase price will probably be based 
on the f.o.b. delivered packed price with 
deductions for discounts, freight, and 
other charges, as applicable. 

Exporter’s sales price will probably be 
calculated on the delivered price in the 
United States with appropriate deduc¬ 
tions for discounts, inland freight in 
Canada and the United States. U.S. duty, 
brokerage charges, and other selling 
expenses incurred in the United States. 

Home market price will probably be 
based on the delivered packed price to 
distributors. in the home market with 
deductions made for discounts, inland 
freight, and other included charges, as 
applicable. 

Using the above criteria, there are rea¬ 
sonable grounds to believe or suspect 
that purchase price or exporter’s sales 
price, as appropriate, will be lower than 
the adjusted home market price. 

Customs officers are being directed to 
withhold appraisement of instant potato 
granules from Canada in accordance 
with 5 153.48, Customs regulations (19 
CFR 153,48). 


Notices 


In accordance with 5 153.32(b) and 
153.37, Customs regulations (19 CFR 
153.32(b), 153.37), interested parties may 
present written views or arguments, or 
request in writing that the Secretary of 
the Treasury afford an opportunity to 
present oral views. 

Any requests that the Secretary of the 
Treasury afford an opportunity to pre¬ 
sent oral views should be addressed to 
the Commissioner of Customs, 2100 K 
Street NW., Washington, DC 20226, in 
time to be received by his office not later 
than 10 calendar days from the date of 
publication of this notice in the Federal 
Register. 

Any written views or arguments should 
likewise be addressed to the Commis¬ 
sioner of Customs in time to be received 
by his office not later than 30 days from 
the date of publication of this notice in 
the Federal Register. 

This notice, which is published pursu¬ 
ant to § 153.34(b), Customs regulations, 
shall become effective upon publication 
in the Federal Register (3-4-72). It 
shall cease to be effective at the expira¬ 
tion of 6 months from the date of this 
publication, unless previously revoked. 

I seal! Edwin F. Rains, 

Acting Commissioner of Customs. 

Approved: March 2, 1972. 

Eugene T. Rossides, 

Assistant Secretary 
of the Treasury. 

[PR Doc.72-3440 Piled 3-3-72;9:53 am] 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

|A 6593] 

ARIZONA 

Notice of Proposed Withdrawal and 
Reservation of Lands 

The Bureau of Reclamation, U.S. De¬ 
partment of the Interior, has filed an 
application. Serial No. A 6593 for the 
withdrawal of the mineral estate in the 
lands described below, from mineral lo¬ 
cation, entry and patent under the min¬ 
ing laws, including the mineral leasing 
laws, subject to valid existing rights. 

The applicant desires the lands for 
the proposed location and construction 
of the Central Arizona Project facilities 
for a continuous period of time. 

For a period of thirty days from the 
date of publication of this notice, all 
persons who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal, may pre¬ 
sent their views in writing to the under¬ 
signed officer of the Bureau of Land 
Management, Department of the In¬ 
terior, 3022 Federal Building, Phoenix, 
Ariz. 85025. 


If circumstances warrant it, a public 
hearing will be held at a convenient time 
and place, which will be announced. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. A separate notice will 
be sent to each interested party of record. 

The lands involved in the application 
are: 

Gila and Salt River Meridian, Arizona 
T. 6 N., R. 3 E.. 

Sec. 31, lots 2. 3, and 4, Ei/ 2 SW»/i. and 
SW>/ 4 SEV 4 . 

T. 4 N., R. 4 W., 

Sec. 7, E y 2 and SE V 4 SW t 4 ; 

Sec. 8 . E»4; 

Sec. 18, lots 2. 3. and 4, E%E V». and 

T. 4 N.. R. 5 W„ 

Sec. 13. SE y A SW %; 

Sec. 20. SE»4SE»4; 

Sec. 21,S^SW»/ 4 and SWt 4 SE>, 4 ; 

Sec. 22.S»/ 2 SEV4; 

Sec. 23. NE&SBfc and S&SEft; 

Sec. 24. Ey a . E^W* 4 , SW«/ 4 NWy 4 , and W'i 
SW*4; 

Sec. 25. Wt/ a NEV4. W^.and SEy 4 8E%: 

Sec. 26. E»4. SE 14 NW 14 , W&NWft. and 
SW 14 ; 

Sec. 27. N*4, NH 8 K, SWKSWft, and SK »4 
SEt4: 

Sec. 28. N!4,N1/ 2 S!4, and SE^SE^; 

Sec. 29. E^, SE*4NW*4, and SW y 4 ; 

Sec. 30. SE&SKK; 

Sec. 31. lots 2. 3, and 4. 8 B%NWt 4 . E«; 
SWft.andE^. 

T. 3 N.. R. 6 W., 

Sec. 1, lots 1,2, and 3,and S*4: 

Sec. 2 . SW^SE *4 and E^SE#; 

Sec. ll.NE »/ 4 and E*£SE%: 

Sec. 12, W&. 

T. 4N..R. 6 W., 

Sec. 25. Si/ 2 NW!/ 4 . SW^ 4 , and 

se y A se y A 1 

Sec. 26. SEfcNEfc and NE$48B%; 

Sec. 36. N*4NW»4. SE 14 NE 14 , NE^SEL, 
and S^SE*4. 

The areas described above aggregate 
7,535.26 acres of patented lands within 
Maricopa County. Ariz., with the min¬ 
erals reserved to the United States. 

Dated: February 28,1972. 

Edward J. Hoffmann, 
Acting State Director. 
[FR Doc.72-3348 Piled 3-3-72:8:54 am] 


Office of Hearings and Appeals 
[Docket No. M 72-32] 

KINGS STATION COAL CORP. 

Notice of Petition for Modification of 
Mandatory Safety Standard 

In regard petition of Kings Station 
Coal Corp. for modification of mandatory 
safety standard (section 305(d)). 

In accordance with the provisions of 
section 301(c) of the Federal Coal Mine 
Health and Safety Act of 1969 (30 U.S.C. 
section 861(c) (1970)), notice is given 
that Kings Station Coal Corp. has filed 
a petition to modify the application of 
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section 305(d) of the Act, 30 U.S.C. 
section 865(d) (1970), to its King Mine, 
located in Gibson County, Ind. 

Section 305(d), which is repeated in 
30 CFR 75.507, provides as follows: 

(d) All power-connection points, except 
where permissible power connection units 
are used, outby the last open crosscut shall 
be In intake air. 

Petitioner proposes as an alternative 
to relocating certain power connection 
points from return air courses the in¬ 
stallation of methane monitors at cer¬ 
tain points in the main return air courses 
near the hoist shaft which will be set to 
deenergi 2 !e at 1 percent methane content 
all power distributed to and through the 
shaft bottom. The monitors will have 
monthly functional checks with the re¬ 
sults recorded. During all periods of 
monitor repair or replacement a certi¬ 
fied person will maintain manual meth¬ 
ane checks. Petitioner estimates that the 
main returns at the monitors will 
average 0.3 percent calculated methane. 

Petitioner proposes also to install a 
fresh air split duct extending from the 
fresh air circuit near the approximate 
air shaft bottom to the shop area and to 
disconnect permanently all trolley wires 
and lights in the return air entries inby 
the methane monitors. 

Petitioner asserts that the alternative 
method proposed will achieve equal or 
more protection to the miners than the 
standard set forth in section 305(d). 

Parties interested in this petition 
should file their answers or comments 
within 30 days from the date of publica¬ 
tion of this-notice in the Federal Regis¬ 
ter with the Office of Hearings and 
Appeals, Hearings Division, U.S. Depart¬ 
ment of the Interior, 4015 Wilson Boule¬ 
vard, Arlington, VA 22203. Copies of the 
petition are available for inspection at 
that address. 

James M. Day, 

Director , 

Office of Hearings and Appeals. 

February 24,1972. 

[PR Doc.72-3271 Filed 3-3-72,8:46 am] 


Office of the Secretary 

WILD FREE-ROAMING HORSES AND 
BURROS 

Protection on Public Lands 

The Act of December 15, 1971 (85 
6 tat. 649), Public Law 92-195, provides 
for the protection of wild free-roaming 
horses and burros on the public lands 
administered by the Department of the 
Interior through the Bureau of Land 
Management. 

Section 3 of the Act places wild free- 
roaming horses and burros on these pub¬ 
lic lands under the jurisdiction of the 
Secretary of the Interior for the purpose 
of management and protection. 

Section 5 of the Act provides that a 
person claiming ownership of a horse or 
burro on these public lands shall be en¬ 
titled to recover it only if recovery is 
permissible under the branding and es- 


tray laws of the State in which the ani¬ 
mal is found. 

Section 8 of the Act provides that any 
person who 

(1) Willfully removes or attempts to 
remove a wild free-roaming horse or 
burro from these public lands, without 
authority from the Secretary of the In¬ 
terior, or 

(2) Converts a wild free-roaming 
horse or burro on these public lands to 
private use, without authority from the 
Secretary of the Interior, or 

(3) Maliciously causes the death or 
harassment of any wild free-roaming 
horse or burro on or from these public 
lands, or 

(4) Processes or permits to be proc¬ 
essed into commercial products the re¬ 
mains of a wild free-roaming horse or 
burro from these public lands, or 

(5) Sells, directly or indirectly, a wild 
free-roaming horse or burro maintained 
on private or leased land pursuant to 
Section 4 of the Act, or the remains 
thereof, or 

(6) Willfully violates a regulation 
issued pursuant to the Act, shall be sub¬ 
ject to a fine of not more than $2,000, 
or imprisonment for not more than 1 
year, or both. 

Pursuant to this authority and re¬ 
sponsibility given to the Secretary of the 
Interior under the Act, public notice is 
hereby given that rounding up, harass¬ 
ing, or removing from public lands ad¬ 
ministered by the Bureau of Land Man¬ 
agement any horse or burro whose 
presence on such lands is not authorized 
by a license or permit, without written 
authorization from the Bureau of Land 
Management District Manager respon¬ 
sible for the management of such lands, 
is prohibited. Any person wishing to 
round up or remove unauthorized horses 
and burros from public lands must re¬ 
quest authorization from the Bureau of 
Land Management District Manager. 

Bureau of Land Management District 
Managers will carry out the provisions of 
this notice and take such action as con¬ 
sidered necessary to enforce the Act. 

The Act also applies to lands admin¬ 
istered by the Department of Agriculture 
through the Forest Service. Any person 
wishing to round up or remove unauthor¬ 
ized horses or burros from National For¬ 
est lands must request authorization from 
the appropriate officer of the Forest 
Service. 

Harrison Loesch, 
Assistant Secretary of the Interior . 

February 28,1972. 

(FR Doc.72-3288 Filed 3-3-72:8:46 am] 


|DES 72-38; FY 1073] 

TRANSMISSION SYSTEM OPERATIONS 
AND MAINTENANCE 

Notice of Availability of Draft 
Environmental Statement 

Pursuant to section 102(2) (c) of the 
National Environmental Policy Act of 


1969, the Southwestern Power Admin¬ 
istration has prepared a draft environ¬ 
mental statement for its transmission 
system operations and maintenance for 
FY 1973, and invites comments within 
forty-five (45) days of this notice. 

The environmental statement con¬ 
siders the operation and maintenance of 
1,700 miles of high-voltage transmis¬ 
sion line and 32 substations and switch¬ 
ing stations during FY 1973, in the 
States of Missouri, Oklahoma, Arkansas, 
and Texas. 

Copies are available for inspection at 
the following locations: 

Office of Assistant Secretary—Water and 
Power Resources, Department of the In¬ 
terior, Room 6615, Washington, D.C. 
20240, Telephone (FTS)-(202 ) 343-5113 or 
(202 ) 343-1100, Ext. 5113. 

Office of the Administrator. Southwestern 
Power Administration, Post Office Drawer 
1619, Tulsa, OK 74101, Telephone (FTS) 
(918) 58-4-7474 or (918) 584^7151, Ext. 
7474. 

Single copies are available and may 
be obtained by writing to the Adminis¬ 
trator, Southwestern Power Administra¬ 
tion, Post Office Drawer 1619, Tulsa, OK 
74101. 

Dated: February 24,1972. 

William W. Lyons, 
Deputy Assistant Secretary 
of the Interior . 

1FR Doc.72-3273 Filed 3-3-72:8:51 am] 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

WILD FREE-ROAMING HORSES AND 
BURROS 

Protection on National Forest Lands 

The Act of December 15, 1971 (85 
Stat. 649), Public Law 92-195, provides 
for the protection of wild free-roaming 
horses and burros on the public lands 
administered by the Department of 
Agriculture through the Forest Service. 

Section 3 of the Act places wild free- 
roaming horses and burros on National 
Forest lands under the jurisdiction of 
the Secretary of Agriculture for the pur¬ 
pose of management and protection. 

Section 5 of the Act provides that a 
person claiming ownership of a horse 
or burro on these public lands shall be 
entitled to recover it only if recovery is 
permissible under the branding and es- 
tray laws of the State in which the 
animal is found. 

Section 8 of the Act provides that any 
person who 

(1) Willfully removes or attempts to 
remove a wild free-roaming horse or 
burro from these public lands, without 
authority from the Secretary of Agri¬ 
culture, or 

(2) Converts a wild free-roaming 
horse or burro on these public lands to 
private use, without authority from the 
Secretary of Agriculture, or 

(3) Maliciously causes the death or 
harassment of any wild free-roaming 
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horse or burro on or from these public 
lands, or 

(4) Processes or permits to be proc¬ 
essed into commercial products the re¬ 
mains of a wild free-roaming horse or 
burro from these public lands, 

(5) Sells, directly or indirectly, a wild 
free-roaming horse or burro maintained 
on private or leased land pursuant to 
section 4 of the Act. or the remains 
thereof, or 

(6) Willfully violates a regulation is¬ 
sued pursuant to the Act, shall be sub¬ 
ject to a fine of not more than $2,000, or 
imprisonment for not more than 1 year, 
or both. 

Notice is hereby given that, as pro¬ 
vided by the Act, rounding up, harass¬ 
ing, or removing any wild free-roaming 
horse or burro from public lands admin¬ 
istered by the Forest Service is pro¬ 
hibited. Wild free-roaming horses or 
burros may be rounded up and removed 
from such lands only when written au¬ 
thorization has been obtained from the 
Forest Service. 

Forest Service personnel will carry out 
the provisions of this notice and take 
such action as considered necessary to 
enforce the Act. 

The Act also applies to lands adminis¬ 
tered by the Department of the Interior 
through the Bureau of Land Manage¬ 
ment. Any person wishing to round up 
or remove unauthorized horses or burros 
from public lands under the jurisdiction 
of the Bureau of Land Management 
should request authorization from the 
appropriate officer of the Bureau of Land 
Management. 

Earl L. Butz. 

Secretary of Agriculture. 

February 28, 1972. 

(FR Doc.72-3267 Filed 3-3-72:8:46 am] 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 
(Docket No. B-536J 
F. BRENT BRADFORD 
Notice of Loan Application 

February 25,1972. 

F. Brent Bradford. Box 155, Boothbay, 
ME 04537, has applied for a loan from 
the Fisheries Loan Fund to aid in 
financing the purchase of a used wood 
vessel, about 36 feet in length, to engage 
in the fishery for lobsters. 

Notice is hereby given, pursuant to 
the provisions of 16 U.S.C. 742c, Fish¬ 
eries Loan Fund Procedures (50 CFR 
Part 250, as revised), and Reorganiza¬ 
tion Plan No. 4 of 1970, that the above 
entitled application is being considered 
by the National Marine Fisheries Service, 
National Oceanic and Atmospheric Ad¬ 
ministration, Department of Commerce, 
Interior Building, Washington, D.C. 
20235. Any person desiring to submit evi¬ 
dence that the contemplated operation 
of such vessel will cause economic hard¬ 
ship or injury to efficient vessel operators 
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already operating in that fishery must 
submit such evidence in writing to the 
Director. National Marine Fisheries 
Service, within 30 days from the date 
of publication of this notice. If such evi¬ 
dence is received it will be evaluated 
along with such other evidence as may be 
available before making a determination 
that the contemplated operation of the 
vessel will or will not cause such eco¬ 
nomic hardship or injury. 

Joseph W. Slavin, 
Acting Director. 

|FR Doc 72-3256 Filed 3-3-72;8:45 am] 


GROUNDFISH FISHERIES 
Closure of Season 

Notice is hereby given pursuant to 
5 240.8(a)(4), Title 50, Code of Federal 
Regulations, as follows: 

On March 1. 1972, the Director, Na¬ 
tional Marine Fisheries Service, deter¬ 
mined that U.S. vessels operating in 
regulatory areas. Subarea 5, east of 
69°00' W. longitude, defined in § 200.1(b) 
(5) and § 240.6(b) (2) had reached the 
quarterly catch limit for yellowtail 
flounder of 1,900 metric tons for the pe¬ 
riod January 1-March 31, 1972, as de¬ 
scribed in § 240.6(b) (2). published in the 
Federal Register 37 F.R. 786-787. 

I hereby announce that the season for 
taking yellowtail flounder without re¬ 
striction as to quantity by persons and 
vessels subject to the jurisdiction of the 
United States will terminate at 0001 
hours local time in the area affected 
March 9, 1972. The restriction will re¬ 
main in effect until 0001 hours local time 
April 1,1972. 

Issued at Washington, D.C., and dated 
March 1,1972. 

Philip M. Roedel, 

Director, 

National Marine Fisheries Service . 

[FR Doc.72-3343 Filed 3-8-72;8:52 am] 

DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE 

Food and Drug Administration 

(Docket No. FDC-D-372; NADA 5-633V, etc.] 

AGRI-TECH, INC., ET AL. 

lodinated Casein; Notice of With¬ 
drawal of Approval of New Animal 

Drug Applications 

A notice of opportunity for a hearing 
was published in the Federal Register of 
August 28. 1971 (36 F.R. 17367). pro¬ 
posing to withdraw approval of the fol¬ 
lowing new animal drug applications 
covering drugs containing iodinated 
casein. 

1. Protomone Thyroactive Casein; 
NADA (new animal drug application) 
No. 5-633V and NADA No. 5-987V, Agri- 
Tech, Inc., 4722 Broadway, Kansas City, 
Mo. 64112. 

2. Stimulac Pellets; NADA No. 5-987V; 
Agri-Tech, Inc, 


3. MOM Sow Milking Tablets; NADA 
No. 5-987V; Agri-Tech, Inc. 

4. Iocine; NADA No. 7-857V; Haver- 
Lockhart Laboratories, Post Office Box 
676, Kansas City, Mo. 64141. 

5. Libidoxin Powder; NADA No. 8- 
581V, Jensen-Salsbery Laboratories. 520 
West 21st Street, Kansas City, Mo. 64141 . 

Agri-Tech, Inc., holder of NADA No. 
5-987V and NADA No. 5-633V requested 
a hearing. However, a well-organized and 
full-factual analysis of the clinical and 
other investigational data was not pre¬ 
sented to support the request. Therefore, 
the Commissioner of Food and Drugs 
finds that there is no genuine and sub¬ 
stantial issue of fact which precludes the 
withdrawal of approval of the applica¬ 
tions. The hearing request is therefore 
denied. 

No other responses to the notice of op¬ 
portunity for a hearing were received. 

The Commissioner finds on the basis of 
new information before him with respect 
to said drugs, evaluated together with the 
evidence available to him when the ap¬ 
plications were approved that there is a 
lack of substantial evidence that the 
drugs will have the effect they purport 
or are represented to have under the con¬ 
ditions of use prescribed, recommended, 
or suggested in their labeling. 

Based on the grounds set forth, the 
Commissioner concludes that approval 
of said new animal drug applications 
should be withdrawn. Therefore, pursu¬ 
ant to provisions of the Federal Food, 
Drug, and Cosmetic Act (sec. 512, 82 Stat. 
343-51; 21 U.S.C. 360b) and under au¬ 
thority delegated to the Commissioner 
(21 CFR 2.120), approval of NADA No. 
5-633V, 5-987V, 7-857V, and 8-581V in¬ 
cluding all amendments and supplements 
thereto, is hereby withdrawn effective on 
. the date of publication of this document. 

Dated: February 24,1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance . 

(FR Doc.72-3286 Filed 3-3-72;8:49 am( 


(DESI 2-0001 NVJ 

DIAMOND LABORATORIES, INC. 

Neomycin and Certain Other Drug In¬ 
gredients; Notice of Drugs Deemed 
Adulterated 

An announcement published in the 
Federal Register of May 28, 1970 (35 
F.R. 8403), concerning Keosul Rx Boluses 
with Neojel and Keosul Rx with Neojel 
manufactured by Diamond Laboratories, 
Inc., Post Office Box 863, Des Moines, 
Iowa 50303, set forth the findings of the 
National Academy of Sciences-National 
Research Council, Drug Efficacy Study 
Group, and the Food and Drug Admin¬ 
istration that the drugs are probably not 
effective for oral treatment of diarrhea 
(scours) and enteritis in pigs, dogs, cats, 
calves, colts, and lambs. Said announce¬ 
ment provided the manufacturer and all 
interested parties a 6-month period in 
which to submit new animal drug 
applications. 
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Diamond Laboratories, Inc., responded 
on June 29. 1970, by submitting a proto¬ 
col proposal for demonstrating efficacy. 
However, a new animal drug application 
was not submitted within the 6-month 
period. 

On the basis of the foregoing informa¬ 
tion and other information before him, 
the Commissioner of Food and Drugs 
concludes that the above-named drugs 
are adulterated within the meaning of 
section 501(a)(5) of the Federal Food, 
Drug, and Cosmetic Act in that they are 
not the subject of approved new animal 
drug applications pursuant to section 
512 of the act. Therefore, notice is given 
to Diamond Laboratories. Inc., and all 
interested persons that all stocks of said 
drugs within the jurisdiction of the Fed¬ 
eral Food, Drug, and Cosmetic Act are 
deemed adulterated within the meaning 
of the act and are subject to appropriate 
regulatory action. 

This notice is issued pursuant to pro¬ 
visions of the Federal Food, Drug, and 
Cosmetic Act (secs. 501(a)(5) and 512, 
52 Stat. 1049, as amended, 82 Stat. 343- 
51; 21 U.S.C. 351(a)(5) and 360b) and 
under authority delegated to the Com¬ 
missioner (21 CFR 2.120). 

Dated; February 18, 1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance . 

[PR Doc.72-3291 Piled 3-3-72;8:49 am] 


NEUTRON PRODUCTS, INC. 

Notice of Filing of Petition for Food 
Additive 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786; 21 U.S.C. 348 
(b)(5)), notice is given that a petition 
(FAP 2B2766) has been filed by Neutron 
Products, Inc., Dickerson, Md. 20753 pro¬ 
posing the issuance of a food additive 
regulation to provide for the safe use of 
gamma radiation from cobalt 60 for 
microbiological control of a coextruded 
composite film consisting of ethylene- 
vinyl acetate copolymer, polypropylene 
and polyethylene to be used in contact 
with food. 

Dated: February 24, 1972. 

Virgil O. Wodicka, 
Director , Bureau of Foods . 

[FR Doc.72-3336 Piled 3-3-72;8:53 am] 


[DESI9861J 

CERTAIN CARDIOVASCULAR 
PREPARATIONS 

Drugs for Human Use; Drug Efficacy 
Study Implementation 

Certain cardiovascular preparations, 
containing reserpine and calcium pento¬ 
barbital; deserpidine and calcium pento¬ 
barbital; reserpine and mephobarbital or 
reserpine and sodium butabarbital. 

The Food and Drug Administration 
bas evaluated reports received from the 
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National Academy of Sciences-National 
Research Council, Drug Efficacy Study 
Group, on the following drugs for oral 
use: 

1. Nembu-Serpin Tablets and Nembu- 
Serpin Vz Strength Tablets, containing 
reserpine and calcium pentobarbital; 
Abbott Laboratories, 14th and Sheridan 
Road, North Chicago, HI. 60064 (NDA 
9-861). 

2. Harmonyl-N Tablets and Har- 
monyl-N Half-Strength Tablets, con¬ 
taining deserpidine and calcium pento¬ 
barbital; Abbott Laboratories <NDA 
11-191). 

3. Reserpine with Mebaral Tablets, 
containing reserpine and mephobarbital; 
Winthrop Laboratories, Division of 
Sterling Drug, Inc., 90 Park Avenue, New 
York, N.Y. 10016 (NDA 10-227). 

4. Mephoserp Tablets, containing re¬ 
serpine and mephobarbital; Nysco Lab¬ 
oratories, Inc., 34-24 Vernon Boulevard, 
Long Island City, N.Y., 11106 (NDA 
11-572). 

5. Butiserpine Tablets, containing re¬ 
serpine and sodium butabarbital; McNeil 
Laboratories, Inc., Camp Hill Road, Fort 
Washington, Pa. 19034 (NDA 9-921). 

6. Butiserpine Elixir, containing re¬ 
serpine and sodium butabarbital; McNeil 
Laboratories (NDA 10-456). 

7. Butiserpine R-A Tablets, containing 
reserpine and sodium butabarbital; Mc¬ 
Neil Laboratories (NDA 10-646). 

Such drugs are regarded as new drugs 
(21 U.S.C. 321 (p)). The effectiveness 
classification and marketing status are 
described below. 

The Food and Drug Administration has 
considered the Academy’s reports, as well 
as other available evidence, and con¬ 
cludes that there is a lack of substantial 
evidence, within the meaning of the Fed¬ 
eral Food, Drug, and Cosmetic Act, that 
these fixed combinations drugs will have 
the effect that they purport or are rep¬ 
resented to have under the conditions of 
use prescribed, recommended, or sug¬ 
gested in the labeling or that each com¬ 
ponent of the combination contributes to 
the total effect claimed for the drug. 

Accordingly, the Commissioner of Food 
and Drugs intends to initiate proceedings 
to withdraw approval of the above-listed 
new drug applications. Any related drug 
for human use. not the subject of an ap¬ 
proved new drug application, may be af¬ 
fected by this action. 

Prior to initiating such action, how¬ 
ever, the Commissioner invites the hold¬ 
ers of the new drug applications for these 
drugs and any interested person who 
might be adversely affected by their re¬ 
moval from the market, to submit per¬ 
tinent data bearing on the proposal with¬ 
in 30 days after publication hereof in the 
Federal Register. 

To be acceptable for consideration in 
support of the effectiveness of a drug, 
any such data must be previously unsub¬ 
mitted, well organized, and include data 
from adequate and well controlled clini¬ 
cal investigations (Identified for ready 
rev iew) as described in § 130.12(a) (5) of 
21 CFR Part 130 published in the Fed¬ 
eral Register of May 8, 1970 (35 F.R. 
7250). Carefully conducted and docu¬ 
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mented clinical studies obtained under 
uncontrolled or partially controlled situ¬ 
ations are not acceptable as a sole basis 
for the approval of claims of effective¬ 
ness, but such studies may be considered 
on their merits for corroborative support 
of efficacy and evidence of safety. 

This announcement of the proposed 
action and implementation of the NAS- 
NRC reports for these drugs is made to 
give notice to persons who might be ad¬ 
versely affected by their withdrawal 
from the market. 

A copy of the Academy’s report has 
been furnished to each firm referred to 
above. Communications forwarded in re¬ 
sponse to this announcement should be 
identified with the reference number 
DESI 9861, directed to the attention of 
the appropriate office listed below, and 
addressed to the Food and Drug Ad¬ 
ministration, 5600 Fishers Lane, Rock¬ 
ville, Md. 20852. 

Requests for the Academy’s report; Drug 
Efficacy Study Information Control (BD- 
67). Bureau of Drugs. 

All other communications regarding this 
announcement: Drug Efficacy Study Im¬ 
plementation Project Office (BD-60), Bu¬ 
reau of Drugs. 

This notice is issued pursuant to pro¬ 
visions of the Federal Food, Drug, and 
Cosmetic Act (secs. 502, 505. 52 Stat. 
1050-53, as amended; 21 U.S.C. 352, 355) 
and under the authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 2.120). 

Dated; February 4, 1972. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

|FR Doc.72-3290 Piled 3-3-72;8:49 ami 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. D-72-154) 

ACTING AREA DIRECTOR, ET AL., 
INDIANAPOLIS AREA OFFICE 

Designation 

Section A. Designation. The listed of¬ 
ficials are designated to serve as Acting 
Area Director. Indianapolis Area Office, 
in the order named, during the present 
vacancy in that office, with all the pow¬ 
ers, functions, and duties redelegated or 
assigned to the Area Director: Provided , 
That no official here listed is authorized 
to serve as Acting Area Director unless 
and until all the officials listed before 
him in this designation are unavailable 
to act by reason of absence or vacancy 
in the position of Area Director, 
Indianapolis: 

1. Steven J. Hans, Acting Area Direc¬ 
tor. 

2. Louciene Watson, Acting Deputy 
Director. 

3. Stephen J. Havens, Director, Opera¬ 
tions Division. 

4. Theodore E. Bruzas, Deputy Direc¬ 
tor, Operations Division. 
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Sec. B. Supersedure. Tills designation 
supersedes the designation of Acting Area 
Director published December 14, 1971 (36 
F.R. 23733). 

(The authority for this designation is set 
forth In 36 F.R. 3389 Feb. 23. 1971, sec. B.2.; 
sec. 7(d), Department of HTJD Act. 42 U.S.C. 
3535(d)) 

Effective date. This designation shall 
be effective as of January 24, 1972. 

Don Morrow, 

Deputy Regional Administrator. 

Region V, Chicago III. 

[FR Doc.72-3282 Filed 3-3-72;8:47 ami 


ATOMIC ENERGY COMMISSION 

[Dockets Nos. 50-352. 50-353] 

PHILADELPHIA ELPC T R!C CO. 

Order Confirming O der Setting 
Evidentiary Hearing 

In the matter of Philadelphia Electric 
Co. (Limerick Generating Station Units 
1 and 2). 

At a prehearing conference held on 
February 24, 1972. inquiry was submitted 
and determination was made concerning 
the convenience and availability of the 
parties and intended intervenors for the 
initial session of the evidentiary hear¬ 
ing in this proceeding to convene on 
April 24. 1972. An order designating and 
permitting intervention will be issued as 
soon as the parties and the intended 
intervenors file further responses in ref¬ 
erence to the presently filed petitions 
which were received within the time des¬ 
ignated by the Commission in its notice 
of hearing. 

Take notice: and it is hereby ordered , 
In accordance with the Atomic Energy 
Act, as amended, and the rules of prac¬ 
tice of the Commission that the initial 
session of evidentiary hearing in this 
proceeding shall convene at 9 a.m. on 
Monday. April 24, 1972, in the Meeting 
Room of the Holiday Inn, West King 
Street at Route 100, PottstowTi, Pa. 

At the first day of this evidentiary 
session, the Atomic Safety and Licensing 
Board will provide opportunity for mem¬ 
bers of the public, who desire to do so. 
to present statements by way of limited 
appearance in reference to the applica¬ 
tion here involved. The hours of all daily 
sessions may be greater in number than 
ordinary for administrative hearings in 
an effort to provide full opportunity for 
presentation of statements from limited 
appearance participants as well as for 
the formal evidentiary presentations. 

Issued: February 29. 1972, German¬ 
town, Md. 

Atomic Safety and Licens¬ 
ing Board, 

Samuel W. Jensch, 

Chairman. 

[FR Doc.72-3255 Filed 3-3-72:8:45 am] 


[Docket No. 50-322] 

LONG ISLAND LIGHTING CO. 

Supplementary Notice of Hearing on 

Application for Provisional Con¬ 
struction Permit 

In the matter of Long Island Lighting 
Co. (Shoreham Nuclear Power Station, 
Unit No. 1), Docket No. 50-322. 

On February 25, 1970, a notice of hear¬ 
ing on application for provisional con¬ 
struction permit was published by the 
Atomic Energy Commission (the Com¬ 
mission > in the Federal Register (35 
F.R. 3693> in the captioned proceeding. 
That notice designated an Atomic Safety 
and Licensing Board (Board) to conduct 
the hearing, specified the issues to be 
determined by the Board, provided an 
opportunity to intervene with respect to 
the issues specified in such Notice to per¬ 
sons whose interests may be affected by 
the proceeding, and provided an oppor¬ 
tunity to make limited appearances to 
other persons w’ho w r ished to make a 
statement in the proceeding but w r ho did 
not wish to intervene. 

On September 9, 1971, the Commission 
published a revision of its regulations in 
10 CFR Part 50, Appendix D, “Implemen¬ 
tation of the National Environmental 
Policy Act of 1969.” (36 F.R. 18071) to 
set forth an interim statement of Com¬ 
mission policy and procedure for imple¬ 
mentation of the National Environmental 
Policy Act of 1969 (NEPA). 1 The revised 
regulations require the consideration of 
additional matters in applicants* En¬ 
vironmental Reports and in Detailed 
Statements of environmental considera¬ 
tions and provide for determination by 
the presiding Atomic Safety and Licens¬ 
ing Board in pending proceedings of 
specified issues in addition to and differ¬ 
ent from those previously in issue in AEC 
licensing proceedings. 

Notice is hereby given, pursuant to 10 
CFR Part 2, rules of practice, and Appen¬ 
dix D of 10 CFR Part 50, “Licensing of 
Production and Utilization Facilities,** 
that in the conduct of the captioned pro¬ 
ceeding. the Atomic Safety and Licensing 
Board w ill, in addition to considering and 
determining the issues pertaining to ra¬ 
diological health and safety and the com¬ 
mon defense and security specified for 
hearing in the notice of hearing in this 
proceeding published on February 25, 
1970, consider and make determinations, 
pursuant to the National Environmental 
Policy Act of 1969. on the matters set 
forth below’. 

1. In the event that this proceeding is 
not a contested proceeding as defined by 
10 CFR 2.4 (n) of the Commission's rules 
of practice, the Board will determine 
whether the environmental review con¬ 
ducted by the Commission’s regulatory 


1 The Commission has since adopted certain 
amendments to revised Appendix D which 
were published in the Federal Register on 
Sept. 30. 1971 (36 F.R. 19158), Nov. 11. 1971 
(36 Fit. 21679). and Jan. 20. 1972 ( 37 F.R. 
864). 


staff pursuant to Appendix D of 10 CFR 
Part 50 has been adequate. 

2. In the event that this proceeding is 
or becomes a contested proceeding, the 
Board will decide any matters in contro¬ 
versy among the parties with respect to 
matters within the scope of Appendix D 
of 10 CFR Part 50. and will consider and 
decide whether, in accordance with the 
requirements of Appendix D of 10 CFR 
Part 50, the provisional construction per¬ 
mit should be issued as proposed. 

3. Regardless of whether the proceed¬ 
ing is contested or uncontested, the 
Board will, in accordance with section 
A. 11 of Appendix D of 10 CFR Part 50. 
(a) determine whether the requirements 
of section 102(2) (C) and (D) of NEPA 
and Appendix D of 10 CFR Part 50 of the 
Commission’s regulations have been com¬ 
plied with in this proceeding; (b) in¬ 
dependently consider the final balance 
among conflicting factors contained in 
the record of the proceeding with a view 
toward determining the appropriate ac¬ 
tion to be taken; (c) determine whether 
the provisional construction permit 
should be granted, denied or appropri¬ 
ately conditioned to protect environ¬ 
mental values. 

This notice supplements the Notice of 
Hearing published on February 25, 1970, 
with respect to the matters which may 
now be raised under paragraph A. 11 of 
Appendix D of 10 CFR Part 50, but does 
not affect the status of any person pre¬ 
viously admitted as a party to this pro¬ 
ceeding or provide an additional oppor¬ 
tunity to any person to intervene on the 
basis of, or to raise matters encompassed 
within, the issues pertaining to radiologi¬ 
cal health and safety and the common 
defense and security specified for hearing 
in the prior above-referenced notice of 
hearing. 

As they become available, any new or 
supplemental Environmental Report, 
and any new or supplemental Detailed 
Statement required by Appendix D of 10 
CFR Part 50 will be placed in the Com¬ 
mission’s Public Document Room at 1717 
H Street NW.. Washington. DC, where 
they will be available for inspection by 
members of the public. Copies of those 
documents will also be made available at 
the Comsew’ogue Public Library. 170 
Terryville Road. Port Jefferson Station. 
NY, for inspection by members of the 
public between the hours 10 a.m. and 9 
p.m. Monday through Thursday, and 10 
a.m. and 5 p.m. Friday and Saturday. A 
copy of any new or supplemental De¬ 
tailed Statement prepared and, to the 
extent of supply, a copy of any new’ or 
supplemental Environmental Report 
filed, may be obtained, when available, 
by request to the Director of the Division 
of Reactor Licensing, U.S. Atomic Energy 
Commission, Washington, D.C. 20545. 

Any person who wishes to make an 
oral or written statement in this pro¬ 
ceeding setting forth his position on the 
issues specified in this notice, but w’ho 
does not wish to file a petition for leave 
to intervene, may request permission to 
make a limited appearance pursuant to 
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the provisions of 10 CFR 5 2.715 of the 
Commission’s rules of practice. Limited 
appearances will be permitted at the time 
of the hearing in the discretion of the 
Board, within such limits and on such 
conditions as may be fixed by the Board. 
Persons desiring to make a limited ap¬ 
pearance are requested to inform the 
Secretary of the Commission, U.S. 
Atomic Energy Commission, Washing¬ 
ton, D.C. 20545, not later than thirty (30) 
days from the date of publication of this 
notice in the Federal Register. 

Any person whose interest may be af¬ 
fected by the proceeding who does not 
wish to make a limited appearance and 
who wishes to participate as a party in 
the proceeding with respect to the issues 
set forth in this notice must file a peti¬ 
tion for leave to intervene. 

Petitions for leave to intervene, pur¬ 
suant to the provisions of 10 CFR 2.714 
of the Commission’s rules of practice, 
must be received in the Office of the Sec¬ 
retary of the Commission, United States 
Atomic Energy Commission. Washing¬ 
ton, D.C. 20545, Attention: Chief, Public 
Proceedings Branch, or the Commission’s 
Public Document Room, 1717 H Street 
NW.. Washington, DC, not later than 
thirty (30) days from the date of publi¬ 
cation of this notice in the Federal 
Register. The petition shall set forth the 
interest of the petitioner in the pro¬ 
ceeding, how that interest may be af¬ 
fected by Commission action, and the 
contentions of the petitioner in reason¬ 
ably specific detail. A petition which sets 
forth contentions relating to matters 
outside of the issues specified in this 
notice will be denied. A petition for leave 
to intervene which is not timely will be 
denied unless, in accordance with 10 CFR 
2.714, the petitioner shows good cause for 
failure to file it on time. 

A person permitted to intervene be¬ 
comes a party to the proceeding, and 
has all the rights of the applicant and 
the regulatory staff to participate fully 
in the conduct of the hearing. For 
example, he may examine and cross- 
examine witnesses. A person permitted 
to make a limited appearance does not 
become a party, but may state his posi¬ 
tion and raise questions which he would 
like to have answered to the extent that 
the questions are within the scope of the 
hearing as specified in the issues set out 
above. A member of the public does not 
have the right to participate unless he 
has been granted the right to intervene 
as a party or the right of limited 
appearance. 

An answer to this notice, or an 
amended answer with respect to the 
issues specified in this notice, must be 
filed by the applicant, pursuant to the 
provisions of 10 CFR 2.705 of the Com¬ 
mission’s rules of practice, not later than 
twenty (20) days from the date of pub¬ 
lication of this notice in the Federal 
Register. Parties already participating 
in this proceeding as intervenors with 
respect to the issues specified in the 
notice of hearing published February 25, 
i970, must also file an answer with re¬ 
spect to the issues specified in this notice 
not later than twenty (20) days from tha 
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date of publication of this notice in the 
Federal Register, in a ccord ance with 
the requirements of 10 CFR § 2.705 of 
the Commission’s rules of practice. 

Answers and petitions required to be 
filed in this proceeding may be filed by 
mail or telegram addressed to the Sec¬ 
retary of the Commission, U.S. Atomic 
Energy Commission, Washington, D.C. 
20545, Attention: Chief, Public Proceed¬ 
ings Branch, or may be filed by delivery 
to the Commission’s Public Document 
Room, 1717 H Street NW., Washington, 
DC. 

The date and place of further hear¬ 
ings will be set by subsequent order of 
the Board and notice thereof will be 
provided to the parties, including per¬ 
sons granted leave to intervene on issues 
set forth in this notice, and will be pub¬ 
lished in the Federal Register. In set¬ 
ting these dates, due regard will be had 
for the convenience and necessity of the 
parties or their representatives, as well 
as Board members. 

Dated at Germantown, Md., this 1st 
day of March 1972. 

For the Atomic Energy Commission. 

W. B. McCool, 
Secretary of the Commission. 

|FR Doc 72-3394 Filed 3-3-72;8:54 am] 


(Docket No. 50-271] 

VERMONT YANKEE NUCLEAR 
POWER CORP. 

Supplementary Notice of Hearing on 
Operating License Application 

In the matter of Vermont Yankee 
Nuclear Power Corp. (Vermont Yankee 
Nuclear Station), Docket No. 50-271. 

On February 27, 1971, a notice of hear¬ 
ing on application for an operating 
license was published by the Atomic 
Energy Commission (the Commission) 
in the Federal Register (36 Fit. 3837) 
in the captioned proceeding. That notice 
designated an Atomic Safety and Licens¬ 
ing Board (Board) to conduct the hear¬ 
ing, specified the issues to be determined 
by the Board, provided an opportunity to 
intervene with respect to the issues spec¬ 
ified in such Notice to persons whose in¬ 
terests may be affected by the proceeding, 
and provided an opportunity to make 
limited appearances to other persons who 
wished to make a statement in the pro¬ 
ceeding but who did not wish to inter¬ 
vene. 

On September 9, 1971, the Commission 
published a revision of its regulations in 
10 CFR Part 50. Appendix D, “Implemen¬ 
tation of the National Environmental 
Policy Act of 1969,” (36 F.R. 18071) to set 
forth an interim statement of Commis¬ 
sion policy and procedure for implemen¬ 
tation of the National Environmental 
Policy Act of 1969 (NEPA) .* The revised 


1 The Commission has since adopted certain 
amendments to revised Appendix D which 
were published In the Federal Register on 
Sept. 30, 1971 (36 FJR. 19158), Nov. 11. 1971 
(36 F.R. 21579), and Jan. 20. 1972 (37 F.R. 
864). 
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regulations require the consideration of 
additional matters in applicants’ En¬ 
vironmental Reports and in Detailed 
Statements of environmental considera¬ 
tions and provide for determination by 
the presiding Atomic Safety and Licens¬ 
ing Board in pending proceedings of 
specified issues in addition to and dif¬ 
ferent from those previously in issue in 
AEC licensing proceedings. 

Notice is hereby given, pursuant to 10 
CFR Part 2, rules of practice, and Ap¬ 
pendix D of 10 CFR Part 50. “Licensing 
of Production and Utilization Facilities.” 
that in the conduct of the captioned 
proceeding, the Atomic Safety and Li¬ 
censing Board will consider and deter¬ 
mine. in addition to the issues pertaining 
to radiological health and safety and the 
common defense and security specified 
for hearing in the notice of hearing in 
this proceeding published February 27, 
1971, and pursuant to the National Envi¬ 
ronmental Policy Act of 1969. any matter 
in controversy with respect to whether, 
in accordance with the requirements of 
Appendix D of 10 CFR Part 50. the op¬ 
erating license should be issued as 
proposed. 

If matters covered by Appendix D of 
10 CFR Part 50 are in issue, the Board 
will, in accordance with section A.11 of 
Appendix D of 10 CFR Part 50, in addi¬ 
tion to deciding any matters in contro¬ 
versy among the parties with respect to 
those matters: (1) Determine whether 
the requirements of section 102(2) (C> 
and (D) of NEPA and Appendix D of 
10 CFR Part 50 of the Commission’s 
regulations have been complied with in 
this proceeding: and (2) independently 
consider the final balance among con- 
flic ting factors covered by Appendix D to 
10 CFR Part 50 and contained in the 
record of the proceeding with a view 
toward determining the appropriate ac¬ 
tion to be taken. On the basis of the 
foregoing, a determination will be made 
whether the operating license should be 
granted, denied or appropriately condi¬ 
tioned to protect environmental values. 
This notice supersedes the notice of hear¬ 
ing published on February 27, 1971 with 
respect to matters which may be raised 
un der p aragraph A. 11 of Appendix D of 
10 CFR Part 50. but does not affect the 
status of any person previously admitted 
as a party to this proceeding or provide 
an additional opportunity to any person 
to intervene on the basis of. or to raise 
matters encompassed within, the issues 
pertaining to radiological health and 
safety and the common defense and secu¬ 
rity specified for hearing in the prior 
above-referenced notice of hearing. 

While the matter of the full power 
operating license is pending before the 
Board, the applicant may make a motion 
in writing pursuant to § 50.57(c) of 10 
CFR Part 50 for an operating license 
authorizing low power testing, that is. 
operation at not more than 1 percent of 
full power for the purpose of testing the 
facility (in this proceeding such a mo¬ 
tion is pending). and further operations 
short of full pow r er operation. The Board 
may grant the motion upon finding that 
the proposed licensing action will not 
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have a significant, adverse impact on the 
quality of the environment and upon sat¬ 
isfaction of th e requirements of § 50.57 
(c) of 10 CFR Part 50. In addition, the 
Board may grant a motion, pursuant to 
§ 50.57(c) of 10 CFR Part 50, upon satis¬ 
faction of the requirements of that para¬ 
graph, after consideration and balancing 
of the following factors: 

(a) Whether it is likely that limited 
operation during the prospective review 
period will give rise to a significant, ad¬ 
verse impact on the environment; the 
nature and extent of such impact, if any: 
and whether redress of any such adverse 
environmental impact can reasonably be 
effected should modification or termina¬ 
tion of th e lim ited license result from the 
ongoing NEPA environmental review. 

(b) Whether limited operation during 
the prospective review period would fore¬ 
close subsequent adoption of alternatives 
in facility design or operation of the type 
that could result from the ongoing 
NEPA environmental review. 

(c) The effect of delay in facility oper¬ 
ation upon the public interest. Of pri¬ 
mary importance under this criterion 
are the power needs to be served by the 
facility; the availability of alternative 
sources, if any, to meet those needs on a 
timely basis; and delay costs to the li¬ 
censee and to consumers. 

Operation beyond twenty percent 
(20%) of full power will not be author¬ 
ized except on specific approval of the 
Commission, upon the Commission's 
finding that an emergency situation or 
other situation requiring such operation 
in the public interest exists. 

Prior to taking any action on a motion 
pursuant to § 50.57(c) of 10 CFR Part 
50. which any party opposes, the Board 
shall, with respect to the contested ac¬ 
tivity sought to be authorized, make find¬ 
ings on the issues si>ecified in the Notice 
of Hearing published on February 27, 
1971. and will determine whether the 
proposed licensing action will have a sig¬ 
nificant. adverse impact on the quality 
of the environment or make findings on 
the factors specified above, as appropri¬ 
ate. in the form of an initial decision. If 
the license is one which requires the 
specific approval of the Commission, the 
Board will certify directly to the Com¬ 
mission. for determination, without rul¬ 
ing thereon, the matter of whether oper¬ 
ation beyond twenty percent (20%) of 
full power should be authorized. 

Any license issued pursuant to the 
foregoing will be without prejudice to 
subsequent licensing action which may 
be taken by the Commission with regard 
to the environmental aspects of the fa¬ 
cility and will be conditioned to that 
effect. 

As they become available, any new or 
supplemental Environmental Report, 
and any new or supplemental Detailed 
Statement required by Appendix D of 
CFR Part 50 will be placed in the Com¬ 
mission's Public Document Room at 1717 
H Street NW, Washington, D.C., where 
they will be available for inspection by 
members of the public. Copies of those 
documents will also be made available at 
the Brooks Memorial Library, 224 Main 


Street, Brattleboro, VT, for inspection 
by members of the public between the 
hours of 9 a.m. and 9 pjn. t Monday 
through Friday, and 9 a.m. and 6 p.m. on 
Saturday. Copies of any new or supple¬ 
mental Environmental Report filed and 
any new or supplemental Detailed State¬ 
ment prepared may be obtained, when 
available, by request to the Director of 
the Division of Reactor Licensing, U.S. 
Atomic Energy Commission, Washing¬ 
ton, DC 20545. 

Any person who wishes to make an 
oral or written statement in this pro¬ 
ceeding setting forth his position on the 
issues specified in this notice, but who 
does not wish to file a petition for leave 
to intervene, may request permission to 
make a limited appea ranc e pursuant to 
the provisions of 10 CFR 2.715 of the 
Commission's rules of practice. Limited 
appearances will be permitted at the 
time of the hearing in the discretion of 
the Board, within such limits and on 
such conditions as may be fixed by the 
Board. Persons desiring to make a lim¬ 
ited appearance are requested to inform 
the Secretary of the Commission, U.S. 
Atomic Energy Commission, Washing¬ 
ton, D.C. 20545. not later than thirty 
(30) days from the date of publication 
of this notice in the Federal Register. 

Any person whose interest may be 
affected by the proceeding who does not 
wish to make a limited appearance and 
wKo wishes to participate as a party in 
the proceeding with respect to the is¬ 
sues set forth in this notice, must file a 
petition for leave to intervene. 

Petitions for leave to intervene, pur¬ 
suant to the provisions of 10 CFR 2.714 
of the Commission's rules of practice, 
must be received in the Office of the Sec¬ 
retary of the Commission, U.S. Atomic 
Energy Commission, Washington, D.C, 
20545, Attention: Chief, Public Proceed¬ 
ings Branch, or the Commission’s Public 
Document Room. 1717 H Street NW., 
Washington. DC, not later than thirty 
< 30) days from the date of publication of 
this notice in the Federal Register. The 
petition shall set forth the interest of the 
petitioner in the proceeding, how that 
interest may be affected by Commission 
action, and the contentions of the peti¬ 
tioner in reasonably specific detail. A 
petition which sets forth contentions re¬ 
lating to matters outside of the issues 
specified in this notice will be denied. A 
petition for leave to intervene which is 
not timely will be denied unless, in ac¬ 
cordance with 10 CFR 2.714, the peti¬ 
tioner shows good cause for failure to file 
it on time. 

A person permitted to intervene be¬ 
comes a party to the proceeding, and has 
all the rights of the applicant and the 
regulatory staff to particiapte fully in 
the conduct of the hearing. For example, 
he may examine and cross-examine wit¬ 
nesses. A person permitted to make a 
limited appearance does not become a 
party, but may state his position and 
raise questions which he would like to 
have answered to the extent that the 
questions are within the scope of the 
hearing as specified in the issues set out 
above. A member of the public does not 


have the right to participate unless he 
has been granted the right to intervene 
as a party or the right of limited 
appearance. 

An answer to this notice, or an 
amended answer with respect to the 
issues specified in this notice, must be 
filed by the applicant, pursuant to the 
provisions of 10 CFR § 2.705 of the Com¬ 
mission's rules of practice, not later than 
twenty (20) days from the date of pub¬ 
lication of this notice in the Federal 
Register. Parties already participating 
in this proceeding as intervenors with 
respect to the issues specified in the 
notice of hearing dated February 27, 
1971, must also file an answer with re¬ 
spect to the issues specified in this notice 
not later than twenty (20) days from the 
date of publication of this notice in the 
Federal Register, in accordance with 
the requirements of 10 CFR 2.750 of the 
Commission's rules of practice. 

Answers and petitions required to be 
filed in this proceeding may be filed by 
mail or telegram addressed to the Sec¬ 
retary of the Commission, U.S. Atomic 
Energy Commission. Washington. D.C. 
20545, Attention: Chief, Public Proceed¬ 
ings Branch, or may be filed by delivery 
to the Commission’s Public Document 
Room, 1717 H Street NW., Washington. 
DC. 

The date and place of further hear¬ 
ings will be set by subsequent order of 
the Board and notice thereof will be pro¬ 
vided to the parties, including persons 
granted leave to intervene on issues set 
forth in this notice, and will be published 
in the Federal Register. In setting these 
dates, due regard will be had for the 
convenience and necessity of the parties 
or their representatives, as well as Board 
members. 

Dated at Germantown, Md.. this 1st 
day of March 1972. 

For the Atomic Energy Commission. 

W. B. McCool, 
Secretary of the Commission. 

[PR Doc.72-3395 Filed 3-3-72;8:54 am) 

CIVIL AERONAUTICS BOARD 

[Docket No. 24215] 

AIRLIFT INTERNATIONAL, INC. 

Notice of Prehearing Conference 

Regarding Blocked-Space Multi¬ 
container General Commodity Rates 

Notice is hereby given that a prehear¬ 
ing conference in the above-entitled 
matter is assigned to be held on 
March 24, 1972, at 10 a.m. (local time), 
in Room 503, Universal Building, 1825 
Connecticut Avenue NW., Washington, 
DC, before Examiner Merritt Ruhlen. 

In order to facilitate the conduct of 
the conference parties are instructed to 
submit to the Examiner and other par¬ 
ties (1) proposed statements of issues; 
(2) proposed stipulations; (3) requests 
for information; (4) statement of posi¬ 
tions of parties: and (5) proposed pro¬ 
cedural dates. The Bureau of Economics 
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will circulate its material on or before 
March 13, 1972, and the other parties 
on or before March 20, 1972. The sub¬ 
missions of the other parties shall be 
limited to points on which they differ 
with the Bureau of Economics. 

Dated at Washington, D.C., March 1, 
1972. 

[seal] Ralph L. Wiser, 

Chief Examiner. 

[FR Doc.72-3349 Filed 3-3-72;8:54 am] 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL IMPACT 
STATEMENTS 
Notice of Availability 

Environmental impact statements re¬ 
ceived by the Council on Environmental 
Quality, February 22-February 25, 1972. 

Note: At the head of the listing of state¬ 
ments received from each agency is the name 
of an Individual who can answer questions 
regarding those statements. 

Department or Agriculture 

Contact: Dr. T. C. Byerly. Office of the Secre¬ 
tary. Washington, D.C. 20250 (202) 

388-7803. 

forest service 
Draft, February 16 

Beaverhead National Forest, Madison and 
Beaverhead Counties, Mont. Herbicide 
control of Big Sage brush with 2,4-dl- 
chlorophenoxyacetlc acid. Specific con¬ 
trol areas are being planned and desig¬ 
nated on the ground by the Ranger with 
the assistance of specialists in ecology, 
wildlife biology, soil science, and range 
science. The chemical 2,4-D may have 
some effect on animal organisms and 
non target plants. (ELR Order No. 1957, 
73 pages) (NTIS Order No. PB-206 
786-D) 

rural electrification administration 
Draft, February 14 

Palo Pinto Generating Station Unit No. 3, 
Palo Pinto County, Tex. Construction 
of a 200,000-kw. electrical generating 
unit, as an addition to the Palo Pinto 
generating station. This will be the third 
unit at this station and will bring the 
total name plate capacity to 366,000 
kilowatts. Will result In release of oxides 
of sulfur oxides and nitrogen oxides, and 
in discharge of cooling water into Palo 
Pinto Lake. (ELR Order No. 1888, 162 
pages) (NTIS Order No. PB-206 638 D) 

SOIL CONSERVATION SERVICE 

Draft, February 15 

Mud Creek Subwatershed, Iowa. Conserva¬ 
tion land treatment and construction of 
nine grade stabilization structures. Ap¬ 
proximately 35 acres of land will be in¬ 
undated. (ELR Order No. 1915, 7 pages) 
(NTIS Order No. PB-206 760-D) 

Final, February 10 

Union Creek Watershed, Union County. 
S. Dak. Project proposes land treatment 
measures and four floodwater retarding 
structures, 13 grade stabilization struc¬ 
tures and 1.6 miles of channel improve¬ 
ment. Five miles of intermittent stream 
channel, 40 acres of cropland and 55 


acres of grassland will be inundated by 
the sediment pools. Comments made by 
DOD, Army, and EPA. (ELR Order No. 
1882, 18 pages) (NTIS Order No. PB-206 
620-F) 

Department of Defense 
department of army 

Contact: George A. Cunney, Jr., Acting Chief, 
Environmental Office, Directorate of In¬ 
stallations, Office of the Deputy Chief of 
Staff for Logistics, Washington, D.C. 20310, 
(202) OX 4-4269 
Final, February 16 

Airfield Complex. Campbell Army Airfield, 
three phases. Fort Campbell. Ky. Three 
phases of construction (a) Phase I (fis¬ 
cal year 1972) construction consists of 
operations, maintenance and parking 
facilities, for one cargo helicopter battal¬ 
ion and one separate cargo helicopter 
company; aviation medical dispensary 
and boiler plant. Construction of four 
hangars, and natural gas fired central 
heating plant. Included will be 177,580 
sq. yds. of aircraft pavement and 55,750 
sq. yds. of vehicle pavement, (b) Phase II 
(fiscal year 1973) Construction of park¬ 
ing facilities, operations and mainte¬ 
nance for two assault helicopter battal¬ 
ions, an airfield operations building and 
a fire rescue station, (c) Phase in (1974) 
construction will provide a complete 
heliport facility including operations, 
maintenance and parking facilities for an 
aerial field artillery battalion; an aerial 
cavalry squadron and aviation elements 
of the Division Artillery. Comments made 
by USDA, HEW. HUD. DOI, DOT, EPA, 
various State and local agencies. (ELR 
Order No. 1934, 45 pages) (NTIS Order 
No. PB-206 761-F) 

Corps of Engineers 

Contact: Francis X. Kelly, Assistant for Con¬ 
servation Liaison. Public Affairs Office, 
Office. Chief of Engineers. 1000 Independ¬ 
ence Avenue SW., Washington, DC 20314 
(202) 693-6346. 

Draft, February 11 

Lost Creek Lake Project, Rogue River. 
Jackson County, Oreg. Construction of 
an embankment dam and related struc¬ 
tures to provide 315,000 acre-feet of 
usable storage for flood control and 
water conservation for municipal and In¬ 
dustrial water supply, fish and wildlife 
enhancement, water quality control, etc. 
(ELR Order No. 1851, 33 pages) (NTIS 
Order No. PB-206 619-D) 

Draft, February 14 

Arkansas River and tributaries above John 
Martin Dam, Colo. A general investiga¬ 
tions study of projects Involving pro¬ 
posed construction of several large dams 
and reservoirs, levees, flood ways, river 
channels, and a fishery. Fish and wild¬ 
life habitat would be damaged, resi¬ 
dences and businesses displaced. (ELR 
Order* No. 1894, 115 pages) (NTIS Order 
No. PB-206 637-D) 

Draft, February 15 

Supplement to Laneport. North Fork, and 
South Fork Lakes, San Gabriel River, 
Tex. (Sept. 3. 1971). Construction of 
three dams and lakes along the San 
Gabriel River Watershed. Laneport Dam 
will Inundate 6,230 acres; North Fork 
Dam will Inundate 1,310 acres; and 
South Fork Dam will Inundate 1,160 
acres. Purpose: Flood control, increasing 
water supply to the lower Brazeo Valley, 
etc. (ELR Order No. 1902, 10 pages) 
(NTIS Order No. PB-202 321-D) 


Draft, February 18 

U.S. Post Office, Honolulu, Hawaii. Con¬ 
struction of a one-story general Indus¬ 
trial-type building with a two-story 
office wing. Auxiliary construction con¬ 
sists of parking area, paved maneuvering 
areas, an underpass, and all necessary 
utilities and landscaping. Facility will 
occupy about 400,000 gross square feet. 
(ELR Order No. 1936, 20 pages) (NTIS 
Order No. PB-206 762-D) 

Final, February 15 

Fowl River, Mobile Bay, Ala. Dredging of 
a new channel approaching and entering 
Fowl River. Approximately 30 acres of 
marsh land will be filled in. Comments 
made by DOC. EPA, FAA, HUD. and 
DOI. (ELR Order No. 1907, 43 pages) 
(NTIS Order No. PB-206 639-F) 

Final, February 17 

Blue Springs Lake, Little Blue River Lakes, 
Jackson County. Mo. Construction of a 
dam and lake. Purpose to provide down¬ 
stream flood protection, provide open 
space and a lake of 560 acres for recrea¬ 
tion (at top of multipurpose pool). Will 
Inundate 5 miles of stream below Lake 
Jacomo. Comments made by Missouri 
Department of Conservation, Water Re¬ 
sources Board, DOI, HEW, EPA, DOC. 
(ELR Order No. 1937, 33 pages) (NTIS 
Order No. PB-202 652-F) 

Final, February 18 

Dyersburg, Tenn. Project consists of a 
levee to provide flood protection from the 
North Fork. Forked Deer River, and a 
pumping station and gated outlets for 
evacuation of interior runoff. Comments 
made by EPA. DOI. USDA, HUD. HEW. 
city of Dyersburg. State of Tennessee. 
(ELR Order No. 1940, 28 pages) (NTIS 
Order No. PB-203 237-F) 

Final, February 17 

Presque Isle Peninsula Cooperative Beach 
Erosion Control Project South Shore of 
Lake Erie at Erie County, Pa. Work to be 
performed provides for the replenish¬ 
ment and protection of about 1,500 linear 
feet of beach frontage by placement of 
sand fill and construction of a low bar¬ 
rier composed of sand or grout filled 
nylon bags and mats. Comments made by 
Commonwealth of Pennsylvania, DOI, 
EPA. (ELR Order No. 1941. 35 pages) 
(NTIS Order No. PB-199 637-F) 

Final, February 18 

Wynoochee Dam and Lake. Wynoochee 
River. Grays Harbor County. Wash. Con¬ 
struction of a multipurpose concrete 
gravity dam 663 feet long and 175 feet 
high. A lake 4.4 miles long with a surface 
area of 1.140 acres will be created. Wy¬ 
noochee lake will provide 35.000 acre- 
feet of water storage for flood control. 
Comments made by State of Washing¬ 
ton, oounty officials, EPA, DOC. DOI. 
(ELR Order No. 1952, 42 pages) (NITS 
Order No. PB-200 798-F) 

Final. February 17 

Oswego Steam Station—Unit 5. Niagara 
Mohawk Power Corp.. N.Y. Construction 
of unit No. 5. an oil fueled electric gen¬ 
erating unit with Intake and discharge 
structures. Approximately 10 acres of 
land will be required, cooling water will 
be discharged In Lake Ontario, air borne 
oxides and particulates will be emitted. 
Comments made by USDA, Coast Guard, 
EPA. DOI. DOT. numerous State and 
regional offices. (ELR Order No. 1968, 222 
pages) (NTIS Order No. PB-204 155-F) 
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DEPARTMENT OF THI NAVY 

Contact: Joseph A. Grimes, Jr„ Special Ci¬ 
vilian Assistant to the Secretary of Navy, 
Washington, D C. 20350, (202) 691-0892. 

Final . February 23 

Kahoolawe Island Target Complex. Hawai¬ 
ian Archipelago. Approximately 7,750 
acres, centrally located and comprising 
one fourth of the Island, is used for 
training In air-to-ground weapons de¬ 
livery and shore bombardment, using 
both live and Inert ordnance. Environ¬ 
mental impaot consists of explosions and - 
fragmentation of metal shell and bomb 
casings on very infertile soil. Studies 
have been done by natural science spe¬ 
cialists concerning plants and animals 
inhabiting the Island. Comments made 
by EPA, Advisory Council on Historical 
Preservation. DOI. (ELR Order No. 1956. 
103 pages) (NTIS Order No. PB-203 
876—F) 

Environmental Protection Agency 

Contact: Sheldon Meyers, Director, Office of 
Federal Activities. Room 3630, Waterside 
Mall. Washington, D.C, 20460, (202) 

755-0940. 

Draft, February 8 

Spencer. Iowa. Construction of an 
anaerobic-aerated lagoon system, inter¬ 
cepting sewer, two new pumping stations 
and force main, and odor control facil¬ 
ities. The project will provide 1.9 mgd. 
of sewage treatment capacity to serve 
the waste treatment needs of a packing¬ 
house and a portion of the domestic 
population. Approximately 130 acres of 
farm land will be required for the 
project. (ELR Order No. 1860. 210 pages) 
(NTIS Order No. PB-206 773-D) 

Federal Power Commission 

Contact: Frederick H. Warren, Advisor on 
Environmental Quality. 441 G Street NW., 
Washington, DC 20426, (202) 386-6084. 

Draft, February 16 

Pueblo County, Colo. Proposal to allow 
construction of 2.54 miles of railway 
track by the Colorado and Wyoming 
Railway Co. This will require approxi¬ 
mately 51.51 acres of land. Finance 
Docket No. 27022. (ELR Order No. 1914. 
10 pages) (NTIS Order No. PB-206 
759-D) 

Draft, February 18 

Arkansas Louisiana Gas Co., Docket No. 
CP70-267. Proposes to construct a natural 
gas pipeline from the Texas panhandle 
to eastern Oklahoma. The line would 
run 298 miles where it would connect 
with the company's existing pipeline 
system. Also proposes to construct a 42- 
mlle lateral, together with gas treating 
plants and gathering facilities. (ELR 
Order No. 1948, 21 pages) (NTIS Order 
No. PB-206 769-D) 

Department of Housing and Urban 
Development 

Contact: Richard H. Broun, Director. 

Environmental and Land Use Planning Di¬ 
vision, Washington, D.C. 20410, (202) 

755-6186. 

Final, February 16 

Goose Hollo w. Portland, Oreg. Proposal 
for a HUD loon of 83,193,000 In order to 
construct a 16-story college student 
apartment building. Comments made by 
DOC, EPA, HEW, DOI. OEO, DOT, Office 
of the Governor, State agencies, and con¬ 
cerned citizens. (ELR Order No. 1890, 106 
pages) (NTIS Order No. PB-206 646-F) 


Final, February 23 

Proposed New Community, The Woodlands, 
Montgomery County, Tex. Proposed HUD 
offer of commitment to guarantee loan 
of $50 million over a 20-year period for 
the Woodlands. The project will result In 
more rational organization or urban 
systems in the urbanizing outer metro¬ 
politan area as opposed to normal sprawl. 
(ELR Order No. 1959, 40 pages) (NTIS 
Order No. PB-204 496-F) 

Department of Interior 

Contact: Office of Communications, Room 

7214, Washington, D.C. 20240, (202) 343- 

6416. 

BUREAU OF MINES 

Draft, February 18 

Demonstration—Hydraulic Backfilling of 
Mines Voids. Scranton, Pa. Bureau of 
Mines proposes to conduct a demonstra¬ 
tion project that will test the economic 
feasibility of the Dowell hydraulic slurry 
injection process for blind backfilling of 
dry and flooded underground mine voids 
in order to stabilize remaining coal pil¬ 
lars and roof rock thereby preventing 
surface subsidence. If successfully com¬ 
pleted the project will backfill mine 
voids In the Clark and New County 
coalbeds. (ELR Order No. 1946. 23 pages) 
(NTIS Order No. PB-206 767-D) 

Final, February 18 

Oil Shale Retort Research Project, Anvil 
Points, Colo. Proposed action would en¬ 
courage further research on the develop¬ 
ment of surface retorting of oil shale 
and, at the same time, provide experience 
and information on waste management 
techniques. Operations that would be 
conducted over the 5-year term of the 
proposed lease Include the construction 
of a vertical kiln retort and the mining, 
crushing, retorting, and disposal of prob¬ 
ably no more than 600,000 tons of oil 
shale. This is less t han a one week 
requirement for a commercial plant that 
produces 50.000 barrels of shale oil per 
clay. (ELR Order No. 1958. 40 pages) 
(NITS Order No. PB-203 318-F) 

BUREAU OF RECLAMATION 

Draft , February 14 

Lyman to Torrington, Wyo. Construction 
of a 115-kv. transmission line with 12.3 
miles of wood pole and l mile of steel 
structures; and construction of a sub¬ 
station terminal on a 5-acre tract near 
Torrington. Trees near the North Platte 
River will be removed and/or trimmed, 
causing an Impact upon wildlife habitat. 
(ELR Order No. 1895. 28 pages) (NTIS 
Order No. PB-206 642-D) 

Draft, February 15 

Rehabilitation and Betterment Program 
Cascade Irrigation Distriot. Washington. 
Rehabilitation of a diversion dam on 
the Yakima River, a new Inlet to the 
irrigation canal, construction of a fish 
ladder on the dam and Installation of 
a fish screen and bypass pipe, reshaping 
14,100 feet of canal and lining with 
concrete, and construction of a pump¬ 
ing plant. (ELR Order No. 1943, 16 
pages) (NTIS Order No. PB-206 765-D) 

TENNESSEE VALLEY AUTHORITY 

Contact: Dr. Francis Gartell, Director of 

Environmental Research and Development, 

720 Edney Building, Chattanooga, Tenn. 

37401, (615) 755-2002. 


Draft, February 16 

Control of Eurasian Watermilfoil (Myrio- 
phyllum Spicatum L.) in TV A Reser¬ 
voirs. There are two methods of con¬ 
trolling watermilfoil: Water level 

management to dry the plant by de¬ 
watering or by otherwise disturbing its 
habitat, and application of 2, 4-D 
herbicide applied by boats. (ELR Order 
No. 1947, 30 pages) (NTIS Order No 
PB-206 706-D) 

Department of Transportation 

Contact: Martin Convisser/ Director, Office 

of Program Coordination, 400 Seventh 

Street SW., Washington, DC 20590, (202) 

462-4357. 

federal aviation administration 
Final, February 16 

Big Bear City Airport, San Bernardmo 
County, Big Bear. Calif. Realignment of 
the existing runway, land acquisition, 
obstruction removal, etc. Comments 
made by DOI, USD A, DOT, EPA, Army 
COE. county and local offices, State of 
California. (ELR Order No. 1939. 47 
pages) (NTIS Order No. PB 204 023-F) 
Final, February 23 

Atlanta Municipal Airport. Atlanta, Tex. 
Acquisition of land for airport develop¬ 
ment. Proposed construction of a 50 feet 
by 3,200 feet runway, a 30-foot taxi way. 
a 150 feet by 250 feet parking apron and 
installation of a segmented circle and 
wind cone and fencing. Comments made 
by USDA, EPA, HEW, HUD. DOT. (ELR 
Order No. 1966, 35 pages) (NTIS Order 
No. PB-202 593-F) 

Nut Tree Airport, Vacaville, Calif. Exten¬ 
sion of runway from 3.300 feet to 3.800 
feet; marking and lighting. Construc¬ 
tion of parallel taxlway with holding 
aprons, and expansion of parking apron. 
Comments made by Army COE. DOI, 
DOT. (ELR Order No. 1967, 30 pages) 
(NTIS Order No. PB-205 198-F) 

FEDERAL HIGHWAY ADMINISTRATION 

Draft, February 10 

Omaha-Fremont Freeway: Douglas, Dodge, 
and Saunders Counties, Nebr. Construc¬ 
tion of a four-lane highway to connect 
Omaha and Fremont. Ten alternate 
routes of approximately 23 miles each are 
under consideration. Project F-20(35) 
(ELR Order No. 1862, 30 pages) (NTIS 
Order No. PB 206 584-D) 

Draft, February 9 

State Road 435: Orange County, Fla. Re¬ 
construction of Sit. 435, making It four- 
lane within the city of Apopka (a dis¬ 
tance of 1.785 miles) and widening to 
24 feet and resurfacing Its two lanes for 
a distance of 4 miles north of the city 
limits. Displacement of a number of 
dwellings will result. (ELR Order No 
1897, 63 pages) (NTIS Order No. PB-206 
772-D) 

FA Route 171 (Illinois Route 76): Boone 
County, III. Establishment of a trans¬ 
portation corridor, 5 y 2 miles long and 
2,000 feet wide. Within this a two-lane 
partially access controlled facility (Illi¬ 
nois Route 76) will be constructed, to be 
expanded to a four-lane facility if 
needed. (ELR Order No. 1900. 62 pages) 
(NTIS Order No. PB-206 647-D) 


1 Mr. Convlsser’s office will refer you to the 
regional office from which the statement 
originated. 
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Route 148: Morgan, Scott, and Pike Coun¬ 
ties, HI. Construction of a 52-mlle, four- 
lane fully access controlled highway be¬ 
tween the cities of Jacksonville and 
Berry A 4(f) statement Is required for 
the taking of conservation area land. 
Approximately 2,600 acres of various 
types of land, much of It highly produc¬ 
tive farmland and established timber- 
land, will be required by the highway, 
as well as several farm residences. Proj¬ 
ect F-408. (ELR Order No. 1901. 108 
pages) (NTIS Order No. PB-206 640-D) 
Draft, February 16 

Federal Route 6. Ellington Parkway: Da¬ 
vidson County, Tenn. Construction of a 
2 . 44 -mile section of four-lane highway 
in Nashville. Seven residences and three 
businesses will be displaced. Project 
U- 006 - 3 ( 40 ). (ELR Order No. 1906. 65 
pages) (NTIS Order No. PB-206 641-D) 

US. Highway 301, Hillsborough and Pasco 
Counties, Fla. Reconstruction of 22.9 
miles of UJS. 301 from two to four lanes 
between Tampa and Zephyrhills. Some 
homes and businesses will be displaced. 
(ELR Order No. 1908, 31 pages) (NTIS 
Order No. PB-206 643-D) 

Draft, February 15 

SH. 110: Montgomery County, Ala. Con¬ 
struction of 2.26 miles of road improve¬ 
ments, on six lanes from Vaughn Road to 
Interstate 85 and on four lanes from In¬ 
terstate 85 to the Atlanta Highway. Ap¬ 
proximately 60 to 80 feet of additional 
right-of-way will be required. Project 
SU-6106( 101). (ELR Order No. 1910, 14 
pages) (NTIS Order No. PB-206 644-D) 
Draft, February 14 

S.H. 39: Bingham County, Idaho. Construc¬ 
tion of a 6.1-mlle segment of two-lane 
State Highway 39. Structures would be 
required for canal crossings. Minimum 
right-of-way width would be 100 feet. 
Some disruption and severance to exist¬ 
ing agricultural units will result. (ELR 
Order No. 1911, 24 pages) (NTIS Order 
No. PB-206 645-D) 

Draft, February 17 

Leigh Street Viaduct: Richmond. Va. Dem¬ 
olition of Marshall Street bridge and 
construction of a new crossing of the 
Shockoe Valley, the Lehigh Street Via¬ 
duct. Project SU-127-2(8). (ELR Order 
No. 1912, 130 pages) (NTIS Order No. 
PB-206 646-D) 

Route 141, Centre Road, Woodward Avenue 
to Lancaster Pike: New Castle County, 
Del. Construction of a six-lane freeway 
with two, two-lane frontage roads. This 
is the last link in the improvement of 
R. 141 around city of Wilmington. 4(f) 
required for land used as a recreational 
park. (ELR Order No. 1926. 100 pages) 
(NTIS Order No. PB-206 787-D) 

Draft, February 14 

Elgin-O’Hare Freeway: Cook County, Ill. 
Construction of 19 miles of multilane 
divided highway from U.S. 20 at Elgin 
to Illinois Route 19 at Chicago O’Hare 
International Airport. The displacement 
of 99 residences. 12 commercial estab¬ 
lishments, and one industrial establish¬ 
ment will result. (ELR Order No. 1932, 


81 pages) (NTIS Order No. PB-206 774- 
D) 

Draft February 18 

New Salisbury Connector Between U.S. 29- 
601 and 1-85: Rowan County, Salisbury, 
N.C. Construction of a new five-lane curb 
and gutter road extending from UB. 29- 
601 at S.R. 1530 to 1-85 at the S.R. 2541 
interchange. Project 8-1120. (ELR Order 
No. 1938. 17 pages) (NTIS Order No. PB- 
206 763-D) 

Draft, February 15 

State Route 20: Lauderdale County, Ala. 
Relocation of Alabama State Route 20, 


beginning at Alabama-Tennessee. State 
line, proceeding southeast on new loca¬ 
tion to Natchez Trace Parkway (7.1 
miles). Project S-202-F. (ELR Order No. 
1944, 15 pages) (NTIS Order No. PB-206 
766-D) 

Draft, February 17 

Assembly Street, Columbia, S.C. Extension 
of Assembly Street, from Elmwood Ave¬ 
nue northerly to River Drive (U.S. 176), 
a distance of about 0.65 mile. (ELR 
Order No. 1945, 15 pages) (NTIS Order 
No. PB-206 783-D) 

Oconomowoc-Pewaukee Road U.S.H. 16 
and Oconomowoc South Beltline S.T.H. 
67: Waukesha County, Wis. Project 
consists of widening existing U.S.H. 16 
from a two-lane conventional highway 
to a four-lane freeway (11.9 miles) Proj¬ 
ect F 06-1 ( ), I D. 1371-2-00. S 0444 

( ), ID. 3033-1-00. (ELR Order No. 

1953. 228 pages) (NTIS Order No. PB- 
206 771-D) 

Draft, February 22 

1-280: Lucas County, Oregon, Ohio. Con¬ 
struction and addition of the following 
safety features to 1-280 to the latest 
Federal standards: Provide median bar¬ 
rier, reconstruct berms, flatten ditch 
slopes, resurface pavement, etc. Project 
1-280-2(4)79, LUC-280-0.00. (ELR Order 
No. 1960, 11 pages) (NTIS Order No. PB- 
206 785-D) 

Final, February 10 

West Wallace Interchange to East Wallace 
Interchange: Shoshone County, city of 
Wallace, Idaho. Construction of a 1.7- 
mile segment of four-lane divided Inter¬ 
state 90 highway. Project 1-90-1(47)61. 
Comments made by USDA. Army COE, 
HUD, HEW, DOI, EPA, several State and 
local offices. (ELR Order No. 1849, 59 
pages) (NTIS Order No. PB-201 573-F) 
Final, February 15 

K-25: R&wling County, Kans. Spot loca¬ 
tion improvements which will replace 
three existing timber structures along 
with Improvements of the grade lines 
at each location. Project 25-77. Com¬ 
ments made by USDA, DOI. EPA, Army 
COE. (ELR Order No. 1916, 26 pages) 
(NTIS Order No. PB-202 788-F) 

NACO-Don Luis Highway: Cochise County, 
Ariz. Project will provide a 64-foot road¬ 
way with curb, gutter, and sidewalk 
and a 40-foot roadway in the second unit. 
Project located adjacent to the inter¬ 
national boundary between United 
States and Mexico. Project 3-80-204(4). 
Comments made by EPA. DOI, State of 
Arizona. (ELR Order No. 1917, 29 pages) 
(NTIS Order No. PB-202 325-F) 

Final , February 18 

State Route 93: Holmes County, and 
Tuscarawas County, Ohio. Construction 
of a relocated two-lane highway on non- 
limited right.of way. Project 3-969(11). 
Comments made by HUD, DOI. (ELR 
Order No. 1918. 22 pages) (NTIS Order 
No. PB-200 204-F) 

Final, February 15 

State Road 808: Palm Beach County, Fla. 
Straightening and widening S.R. 808 
from S.R. 7 (U.S. 441) to S.R. 5 (U.S. 1), 
a distance of 7 miles In the city of Boca 
Raton. Project U.S. 298(2). Comments 
made by DOI, DOC, EPA, State and local 
agencies. (ELR Order No. 1919, 29 pages) 
(NTIS Order No. PB-201 690-F) 

U.S. 70-74. Proposed Freeway Connector: 
Buncombe County, N.C. Construction of 
a basic four-lane divided freeway from 
1—40 to UB. 70 and a basic six-lane 
divided freeway from U.S. 70 to the East- 
West Expressway In Asheville. Project 
F-34-1 (6). Comments made by Univer¬ 
sity of North Carolina, TV A, DOI. HEW, 
EPA, Army COE, USDA, State and local 


agencies. (ELR Order No. 1920. 80 pages) 
(NTIS Order No. PB-202 433-P) 

U.S. 421. from Sanford to Seminole: Lee- 
Hamett Counties, N.C. Construction oT 
a highway improvement for UB. 421. for 
6.9 miles. Consists of widening to five 
lanes of N.C. 87 and construction of a 
new two-lane highway. Project 6.801741. 
Comments made by State of North Caro¬ 
lina. EPA. OEO. DOI, 08A, Army COE, 
USDA. (ELR Order No. 192b 34 pages) 
(NTIS Order No. PB-202 434r-F) 

Highway 41: Saline County, Nebr. Con¬ 
struction of a new highway N-41 located 
on a former county road Just north of 
Milligan, east 11 miles to Junction with 
State Highway N-15. Project 8-185(5). 
Comments made by State of Nebraska, 
EPA, DOI, Army COE. USDA. (ELR 
Order No. 1922. 26 pages) (NTIS Order 
No. PB-199 236-F) 

U.S. Highway No. 12: Golden Valley 
County, Ryegate, Mont. Project will pro¬ 
vide the public- with a 34-foot-wide 
roadway with two 12-foot traffic lanes 
approximately 12.2 miles in length. Proj¬ 
ect F 268(7). Comments made by EPA, 
DOI. DOC. USDA. Army COE, HEW. 
HUD, Montana Water Resources Board. 
State Forester, Montana Department of 
Health. (ELR Order No. 1923, 52 pages) 
(NTIS Order No. PB-200 373-F) 

US. 45 Business Route: Fulton County, 
Ky. Improvement on new alignment in 
the urban renewal area between the U.S. 
45 Bypass and Fourth Street at Carr 
Street. Project F-144. Comments made 
by city of Fulton, HUD. (ELR Order No. 
1924, 18 pages) (NTIS Order No. PB-206 
788-F) 

Woonsocket Industrial Highway: Woon¬ 
socket - Cumberland - Lincoln - North 
Smithfleld, R.I. Construction of a mod¬ 
ern, fast, safe, and efficient highway be¬ 
ginning at the Louisquisset Pike (S.R. 
146) and extending generally north¬ 
easterly to Mendon Road (S.R. 122). 
Length of route could be anywhere from 
1% to 3 miles. Comments made by DOI. 
Army COE. EPA, FPC, USDA. GSA, DOC. 
(ELR Order No. 1927, 56 pages) (NTIS 
Order No. PB-199 868-F) 

Interstate 78: Northhampton County, Pa. 
Improvements on a short segment of I- 
78 on new location. The project consists 
of two 36-foot divided pavements, dual 
structures over the Delaware River. 
Project 1-1045-0—4-A07-055, 1-1045-0-4- 
A08-055. Comments made by DOC, EPA. 
Army COE, HUD, DOI, various Common¬ 
wealth of Pennsylvania offices. (ELR 
Order No. 1928. 65 pages) (NTIS Order 
No. PB-206 770—F) 

Route 17J, city of Jamestown: East-West 
Arterial, Chautauqua County. N.Y. Con¬ 
struction of a four-lane surface arterial 
requiring a bridge over Chadakoin River 
and Erle-Lackawanna Railroad. Project 
P.I.N. 5289.00, .01 and .02. Comments 
made by DOI. USDA, HEW, New York 
State Historic Trust (ELR Order No. 
1929, 59 pages) (NTIS Order No. PB-199 
243-F) 

County Road 60: Washington County, Ohio. 
Relocation of 2,000 feet of two-lane 
County Road 60. One residence will be 
displaced. Comments made by Army COE, 
EPA. DOI. (ELR Order No. 1930.22 pages) 
(NTIS Order No. PB-202 309-F) 

Highway No. 89: Teton and Cascade Coun¬ 
ties, Mont. Reconstruction of 9.6 miles of 
Highway 89. Approximately 40 acres of ir¬ 
rigated land will be taken out of pro¬ 
duction. Comments made by Army COE, 
EPA. HUD, DOI, DOT. (ELR Order No. 
1931. 70 pages) (NTIS Order No. PB-200 
217-F) 
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Wacker Drive Extension (U5. Route 7): 
Cook County. Chicago. HI. Construction 
of a trl-level structure, from Michigan 
Avenue to North Lake Shore Drive. Com¬ 
ments made by Army COE. Coast Guard. 
EPA, DOI, DOT, and numerous State 
agencies. (ELR Order No. 1933,257 pages) 
(NTTS Order No. PB-202 432-F) 

Final. February 18 

State Route 180: Baldwin County, Gulf 
Shores, Ala. Relocation of Alabama S.R. 
180 beginning at the intersection of 
Alabama 59 and 20th Street and runs 
eastward. 4(f) required for a portion of 
Gulf State Park in Gulf Shores. Com¬ 
ments made by Alabama Department of 
Conservation. DOI. EPA, Army COE. FAA, 
DOC, several other State agencies. (ELR 
Order No. 1951, 49 pages) (NTIS Order 
No. PB-206 784-F) 

I7.S. COAST GUARD 

Contact: D. B. Charter. Jr., Commander. US. 

Coast Guard, Chief. Environmental Co¬ 
ordination Branch. 400 Seventh Street 

SW„ Washington, DC 20591, (202) 426-9573. 

Final, February 22 

State Route 152 Bridge. Atlantic County. 
N.J. Plans for the construction of a 
bridge to replace ail existing aged and 
deteriorated highway bridge (S.R. 152) 
over Broad Thorofare, New Jersey Intra¬ 
coastal Waterway. Comments made by 
Atlantic County Citizens Council on En¬ 
vironment, Inc., New Jersey Department 
of Environmental Protection, and DOC. 
(ELR Order No. 1949, 25 pages) (NTTS 
Order No. PB-199 741-F) 

Brian P. Jenny. 

Acting General Counsel. 

[FR Doc.72-3332 Filed 3-3-72;8:51 am] 

ENVIRONMENTAL PROTECTION 
AGENCY 

ENVIRONMENTAL IMPACT 
STATEMENTS 

Availability of Comments 

Appendix I contains a listing of draft 
environmental impact statements which 
the Environmental Protection Agency 
(EPA) has reviewed and commented 
upon in writing during the period from 
December 1. 1971, to January 15, 1972, 
as required by section 102(2) (C) of the 
“National Environmental Policy Act” of 
1969 and section 309 of the “Clean Air 
Act", as amended. The listing includes 
the Federal agency responsible for the 
statement, the number assigned by EPA 
to the statement, the title of the state¬ 
ment, the classification of the nature of 
EPA’s comments, and the source for 
copies of the comments. 

Appendix II contains a listing of pro¬ 
posed regulations reviewed by EPA dur¬ 
ing the period from December 1, 1971, 
to January 15, 1972, under section 309 of 
the “Clean Air Act”. Each listing in¬ 
cludes the Federal agency responsible 
for the proposed regulations, the title 
of the regulations, the classification of 
the nature of EPA’s comments, and the 
source for copies of the comments. 

Appendix in contains definitions of 
the four classifications of the general 
nature of EPA’s comments. Copies of 
EPA’s comments on these draft environ¬ 
mental impact statements are available 
to the public from the EPA offices noted. 


Appendix IV contains a listing of the 
addresses of the sources for copies of 
EPA comments listed in Appendix I. 

Copies of the draft environmental im¬ 
pact statements are available from the 
Federal department or agency which 
prepared the draft statement or from 


the National Technical Information 
Service, U.S. Department of Commerce, 
Springfield, Va. 22151. 

Dated: February 25,1972. 

William D. Ruckelshaus, 

Administrator. 


AppExprx I.—Environmental Impact Statemkjtw for Wmm Comments Were Issued Between Deckmueb l 

W71 and January 15, 1972 ’ 


Responsible Federal Agency 


Title and number of statement 1 


General Source for 
nature of copie., of 
comments commonts 


Department of Defense. 


Atomic Energy Commission. 


Federal Power Commission.. 


Department of Housing ami 
Lrl>an Development. 


Department of Agriculture... 


Department of Commerce. 


. D-DOD-11010-00: Demilitarisation of Toxic Muni¬ 
tions (U.8. Army). 

D-DOD-21002 51: Ammunition Pier (Sella Bay, 
Guam). 

D-DOD-11006 12: Harry Diamond Labs, U.8. Army 
(Maryland). 

D-D OP-32055-15: Southern Branch Navigation 
Project, No. 3-57-SAW (Virginia). 

D-DOD 61003 33: Cache River Basin (Arkansas). 

D-DOD-24006-39: Perry County Drainage mid 
Levee District* (Missouri). 

D-DOD-61007-16: U.S. Army Western Medical 
Institute of Research (California). 

D-POD-10012-39: Safeguard Ballistic Missile Defense 
System (Missouri). 

D-POD-60037-08: Bridge for Rnncocas Creek (Bridge- 
boro. NJ.). 

D-DOD- 60022 - 49 : Kahoolawe Island Target Complex 
(Hawaii). 

D-AEC-00005-00: Liquid Metal Fast Breeder Re¬ 
actor, No. EPA 352. 

D-AEC-06018-19: Oconee Nuclear Station (South 
Carolina). 

D-FPC-06160-66: High Mountain Sheep Project No. . 
71-102-FPC (Idaho). 

D-FPC-07016-15: Appalachian Tower Co. (Virginia).. 

D-FPC-Q3001-00: Natural Gas Pipe Certificate Ap¬ 
plication. No. EPA 154 (Louisiana). 

D-F PC-03000-35: Arkansas Louisiana Gas Co. (Louisi¬ 
ana). 

D-H UP-36036-00: Community Development Project . 
Selection Systems. 

D-HUD-81010-12: Peach Tree Run, Section 236 
(Maryland). 

D-HUD-85010-18: Now Community (Soul City, 

D-HUP-3401A-32: Water Treatment Facilities (Foes 
Reservoir, Okla.). 

D-H UD-85010-55: Section 236, Housing Project (Port¬ 
land, Oreg.). 

D-DOA-62001-02: WutcrviUe Valley Area (New 
Hampshire). 

D-DOA-36021-12: Dividing Creek Watershed, EPA 
No. 41M-W (Maryland). 

F-DOA-32096-24: Pearl River Basin (Mississippi and 
Louisiana). 

D-DOA-36025-I9: Rahon Creek Watershed (Laurens 
and Greenville Counties, S.C.). 

D-DOA-30031-18: Clarks Fork and Bullocks Creek 
Watershed (North Carolina). 

D-D O A-36032-24: Palatlukriia River Watershed 
(Mississippi). 

D-DOA-360Q0-31: T or C-WUllamsburg Arroyos 
Watershed (New Mexico). 

D-D OA-36015-28: East Fork of WhlUwater River 
Watershed (Ohio, Indiana)' 

P-DOA-36059-34: Hitson, CAL, Woshbom Draws 
Watershed (Texas). 

D-DOA-30060-31: Cornudas, North and Culp Draws 
Watershed (Texas, New Mexico). 

D-DOC-24020-04: Sewerage System (Greenfield, 
Mass.). 

D-DOC-24021-06: Improvements to Water Supply 
(Winchester. Conn.). 

D-DOC-24026-06: Improvements to Water Supply, 
Sewer 8yst«ms (Connecticut). 

D-DOC-31016-0R: Tost Wells (Hamburg, N.J.). 

D-DOC-31017-08: Test Wells (Franklin. NJ.). 

D-DOC-24016-04: Sewerage System for Plymouth 
Middlo School (Massachusetts). 

D-POC-25012-05: Solid Waste Reduction Futility 
(Connecticut). 

D-DOC-34014-OI: Water Distribution System (Bonds- 
vlllo. Moss.). 

D-DOC-81023-01: County Office Building (Caribou, 
Maine). 

D-DOC-81024 O5: Central Fire JHotise (Westfield, 
Conn.). 

D-DOC-4U025-65: Public Works Garage (Enfield, 
Conn.). 

D-DOC-20413-18: Lower Cape Fear, Kings Bluff 
(Bladen County, N.C.). 

D-POC-24011-14: Lower ('ape Fear Water and Sewer 
Authority (West VIrgiuia). 

D-D0C-4U380-29: First Street Widening, Railroad 
Tracks (Belmont County, Ohio). 

D-DOC-34026-65: City of Dundee, Oregon W'uter 
System (Oregon). 

D-DOC-40464-67: Alaskan Way Sanitary Sewer Lines 
(8eattle, Wash.). 


1 A 
3 A 

2 D 

3 D 

2 O 

1 U 

2 J 
2 A 

1 C 

2 J 
2 A 
2 A 

... A 


D 
G 

a 

A 
D 
E 
G 
K 
B 
D 
E 
E 
K 
K 

a 
F 
G 

a 

B 
B 
B 

c 
o 

B 
B 
B 
B 

1 B 

2 B 
2 E 

2 E 

2 F 
1 K 
1 K 


See footnote at end of table 
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Appendix I.—Environs rktal Impact Statements for Which Comments Week Issued Between December t, 
1971 and January 15, 1973—Continued 


Responsible Federal Agency 


Title and number of statement 1 


General Source for 
nature of copies of 
comments comments 


General Services Administration— 


Federal Aviation Administration.. 


Tennessee Volley Authority- 


D-GSA-210HM1: Disposal of Philadelphia Army 
Supply Base (Pennsylvania). 

D-G8A-81018-11: Disposal of Birdsboro Army Tank, 
Steel Foundry (Pennsylvania). 

D-G8A-81030-46: Disposal of Lewiston Govenunent 
Camp (California). 

D-FAA-51017-18: Lincolnton-Cherryville Airport 
(North Carolina). 

D-FAA-6HH646: Auburn Municipal Airport (Au¬ 
burn. Calif.). 

D-TVA-00008--23: Sequoyah Nueleur Plant (Ten¬ 
nessee). 

D-TV r A-06018-23: Browus Furry Nudear Plaut, Units 
1, 2, and 3. 

nufcirtment of Interior.D-DOl-89024-27: Boat Launch Facility (Fulton. Ill.). 

‘ * 1 2 3 4 * 1 D-D01-OIOOM5: Oil Shale Kctort Beseurcb Project 

(Colorado). 

D-D01-60037-40: Project 42-A Sloan Bridge (Mon¬ 
tana). 

D-D 01-31006-48: Central Ari/.cma Project (Aritona) . 
D-DOI -32000-64: Marcus Whitman and Milton Free¬ 
water Division (Washington). 

D-D01-80000 46: Santa Margarita Project (Cali¬ 
fornia). 


1 D 

1 D 

2 J 

1 K 

2 J 

3 K 
3 E 

1 F 

2 I 

2 I 

3 J 

2 K 

3 J 


»The number preceding the title is an KPA number assigned to each draft impact statement reviewed. This tutu 
b« should be cited when requesting copies of EPA’s comments. 


Appendix II— Proposed Regulations for Which Comments Were Issued Between decf.mher L, 1071, and 

January 16, 1972 


Federal Trade Commission.Procedures to Implement the “National Environ- 2 A 

mental Policy Act” (36 F.R. 22814-22815). 

Department of Agriculture_National Practice L-l, Disposal Pits for Solid Waste. 3 A 

1972 Rural Environmental Assistance Program. 


Appendix in—D efinition of Codes for the 
General Nature of EPA Comments 

(1) General agreement/lack of objections. 
The Agency generally: 

(a) Has no objections to the proposed 
action as described In the draft impact 
statement; 

(b) Suggests only minor changes In the 
proposed action or the draft impact state¬ 
ment; or 

(c) Has no comments on the draft Impact 
statement or the proposed action. 

(2) Inadequate information. The Agency 
feels that the draft impact statement does 
not contain adequate Information to assess 
fully the environmental impact of the pro¬ 
posed action. The Agency's comments call 
for more information about the potential 
environmental hazards addressed In the 
statement, or ask that a potential environ¬ 
mental hazard be addressed since It was not 
addressed in the draft statement. 

(3) Major changes necessary. The Agency 
believes that the proposed action, as de¬ 
scribed in the draft impact statement, needs 
major revisions or major additional safe¬ 
guards to adequately protect the environ¬ 
ment. 

(4) Unsatisfactory. The Agency believes 
that the proposed action Is unsatisfactory be¬ 
cause of its potentially harmful effect on the 
environment. Furthermore, the Agency be¬ 
lieves that the safeguards which might be 
utilized may not adequately protect the en¬ 
vironment from the hazards arising from this 
action. The Agency therefore recommends 
that alternatives to the action be analyzed 
further (Including the possibility of no ac¬ 
tion at all), 


Appendix IV— Sources for Copies of EPA 
Comments 

A. Director. Office of Public Affairs. Environ¬ 

mental Protection Agency, Washington, 
D.C. 20460. 

B. Director of Public Affairs, Region I, En¬ 

vironmental Protection Agency. Room 
2303, John F. Kennedy Federal Build¬ 
ing. Boston. Mass. 02203. 

C. Director of Public Affairs, Region II. En¬ 

vironmental Protection Agency, Room 
847, 26 Federal Plaza. New York, NY 
10007. 

D. Director of Public Affairs. Region HI. En¬ 

vironmental Protection Agency, Curtis 
Building. Sixth and Walnut Streets, 
Philadelphia. PA 19106. 

E. Director of Public Affairs. Region IV, En¬ 

vironmental Protection Agency. Suite 
300. 1421 Peachtree Street NE.. Atlanta. 
GA 30309. 

F. Director of Public Affairs. Region V. En¬ 

vironmental Protection Agency, 1 North 
Wacker Drive, Chicago, EL 60606. 

G. Director of Public Affairs, Region VI. En¬ 

vironmental Protection Agency, 1600 
Patterson Street. Dallas, TX 75201. 

H. Director of Public Affairs. Region VII, 

Environmental Protection Agency. 1735 
Baltimore Street, Kansas City. MO 64108. 

I. Director of Public Affairs. Region VHI. 

Environmental Protection Agency. Lin¬ 
coln Tower. Room 916, 1860 Lincoln 
Street, Denver, CO 80203. 

J. Director of Public Affairs, Region IX. En¬ 

vironmental Protection Agency. 100 Cali¬ 
fornia Street. San Francisco. CA 94111. 

K. Director of Public Affairs. Region X, En¬ 

vironmental Protection Agency, 1200 
Sixth Avenue. Seattle. WA 98101. 

|FR Doc.72-3140 Filed 3-3-72;8:45 amj 


FEDERAL COMMUNICATIONS 
COMMISSION 

[ Dockets Nos. 19437, 19438 J 

BENJAMIN J. FRIEDLAND AND 

WARREN BROADCASTING CO. 

Order Designating Applications for 

Consolidated Hearing on Stated 

Issues 

In regard applications of Benjamin J. 
Friedland. Blairstown, N.J., Docket No. 
19437. File No. BPH-7495, requests: 
Channel 292; 3 kw. (H); 3 kw. (V); 
300 feet; Warren Broadcasting Corp., 
Blairstown, N.J., Docket No. 19438, File 
No. BPH-7566, requests: Channel 292; 
1.75 kw. (H); 1.75 kw. (V); 380 feet, for 
construction permits. 

1. The Commission, by the Chief of 
the Broadcast Bureau, acting under 
delegated authority, has under consider¬ 
ation the captioned applications which 
are mutually exclusive in that operation 
by the applicants as proposed would re¬ 
sult in mutually destructive interference. 

2. The applicants are qualified to con¬ 
struct and operate as proposed. However, 
because the proposals are mutually ex¬ 
clusive. they must be designated for 
hearing in a consolidated proceeding on 
the issues specified below. 

3. Accordingly. It is ordered , That, pur¬ 
suant to section 309(e) of the Com¬ 
munications Act of 1934, as amended, the 
applications are designated for hearing 
in a consolidated proceeding, at a time 
and place to be specified in a subsequent 
order, upon the following issues: 

(D To determine which of the pro¬ 
posals would, on a comparative basis, 
better serve the public interest; 

(2) To determine, in light of the evi¬ 
dence adduced pursuant to the fore¬ 
going issue, which of the applications for 
a construction permit should be granted. 

4. It is further ordered. That the ap¬ 
plicants shall file a written appearance 
stating an intention to appear and pre¬ 
sent evidence on the specified issues, 
within the time and in the manner re¬ 
quired by § 1.221(c) of the rules. 

5. It is further ordered , That the ap¬ 
plicants shall give notice of the hearing 
within the time and in the manner speci¬ 
fied in 5 1.594 of the rules, and shall 
seasonably file the statement required 
by § 1.594(g). 

Adopted: February 22, 1972. 

Released: February 24, 1972. 

Federal Communications 
Commission, 

f seal ] Wallace E. Johnson, 

Chief, Broadcast Bureau . 

(FR Doc.72-3345 Filed 3-3-72;8:52 amj 


No. 44—Pt. I-7 
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[Docket No. 18888; FCC 72-140] 

CENTREVILLE BROADCASTING CO. 

Memorandum Opinion and Order 
Modifying Issue 

In regard application of Centreville 
Broadcasting Co., Centreville, Va., 
Docket No. 18888. Pile No. BP-17564, for 
construction permit. 

1. This proceeding involves the appli¬ 
cation of Centreville Broadcasting Co. 
(CBC) for a construction permit for a 
new daytime-only, Class n, standard 
broadcast station at Centreville, Va. 
When the CBC application was filed, an 
application for a standard broadcast sta¬ 
tion at Tappahannock, Va., filed by Rap¬ 
pahannock Broadcasting Corp. (RBC) 
was also pending. Because of overlap of 
their proposed service contours, the CBC 
and RBC applications were mutually ex¬ 
clusive. In order to eliminate this mutual 
exclusivity, CBC thereafter amended 
its proposal to modify its directional 
antenna system. Although O.K. Broad¬ 
casting Co., licensee of Station WEEL, 
Fairfax, Va., urged that overlap prob¬ 
lems continued to exist, we concluded 
that prohibitive overlap was unlikely in 
view of the surveys and measurements 
submitted by the applicants. Accordingly, 
we granted RBC’s application without 
hearing, FCC 69-879, August 20, 1969. 

2. After RBC had constructed its sta¬ 
tion (WRAR) and was granted program 
test authority on October 23,1970, WEEL 
made additional measurements on the 
actual operation of that station. Based on 
allegations showing prohibitive overlap 
between WRAR and the CBC proposal, 
WEEL requested the Review Board to 
enlarge the issues in this proceeding to 
determine whether or not the existing 
operation of WRAR would result in pro¬ 
hibitive overlap with the CBC proposal. 
In the light of WEEL’s further showing, 
the Review Board, at 28 FCC 2d 438, con¬ 
cluded that the extent of overlap, if any, 
which might be caused to CBC by WRAR 
would be best determined in the evi¬ 
dentiary hearing and that Issue No. 1 
should be modified to read as follows: 

To determine whether the existing 0.05 
mV/ contour of either Station WIOO, 
Carlisle, Pa., or Station WRAR, Tappahan¬ 
nock, Va., would overlap CBC’s proposed 1.0 
mV/m contour in contravention of 8 73.37 
(b)(2) of the Commission's rules. 

In addition, because the matter was 
deemed beyond its jurisdiction, the Board 
certified to us a question concerning the 
proper implementation of CBC’s right to 
a full comparative hearing under Ash- 
backer Radio Corp. v. F.C.C., 326 U.S. 
327 (1945), if it should be determined 
that prohibitive overlap does exist. 

3. In its comments regarding certifi¬ 
cation and application for review, 1 * CBC 


1 CBC’s pleading was filed May 7, 1971. In 
addition, the Broadcast Bureau filed a re¬ 
sponse on May 27, 1971; WRAR filed a letter 
on May 28. 1971; WEEL filed comments oil 
June 3. 1971; WRAR filed a further letter on 
June 8, 1971; CBC filed a reply on June 15. 
1971; and CBC filed a request on Jan. 20, 
1972, for official notice of a decision of the 
United States Court of Appeals for the Dis- 


urges that review of this matter is war¬ 
ranted, that the Board erred in modify¬ 
ing Issue No. 1, and that, even if pro¬ 
hibited overlap does exist, its application 
should be granted on the condition that 
it would agree to accept any interference 
from WRAR. Without further discussion 
of the parties’ views, we are persuaded 
that the peculiar circumstances in this 
case warrant action at this time. On the 
basis of the present record, it appears 
that an error may have been made In 
the original determination that no over¬ 
lap would occur between WRAR and 
CBC’s proposal. Nonetheless, the station 
was constructed and it began to provide 
service for a significant area of rural 
population before the present allegations 
were submitted. 

4. Under these circumstances, we are 
convinced that the equities reasonably 
accruing to WRAR far outweigh the con¬ 
siderations warranting strict enforce¬ 
ment of the overlap prohibitions and that 
it would be grossly unfair to make WRAR 
submit, at this juncture, to the require¬ 
ments of a full evidentiary hearing. Thus, 
to the extent that there may be some 
possible violation of the rule involving 
overlap of Station WRAR and CBC’s 
proposal as a result of the earlier mis¬ 
taken understanding of the facts, we be¬ 
lieve that the public interest would be 
best served by granting a waiver of the 
provisions of section 73.37(b) (2) of the 
rules. For this reason, we shall also va¬ 
cate the Review Board’s order modifying 
Issue No. 1, and this proceeding may be 
resolved without any further considera¬ 
tion of the alleged overlap between CBC’s 
proposal and Station WRAR. 

5. Accordingly , it is ordered: 

(a) That the comments regarding cer¬ 
tification and application for review filed 
May 7, 1971, by Centreville Broadcasting 
Co. are granted to the extent reflected in 
this memorandum opinion and order and 
are denied in all other respects; 

(b) That the provisions of 5 73.37(b) 
(2) of the rules are waived insofar as 
any possible prohibited overlap might 
exist between the proposed operation of 
Centreville Broadcasting Co. and the ac¬ 
tual operation of Station WRAR, Tappa¬ 
hannock, Va.; 

(c) That the action of the Review 
Board, FCC 71R-115, 28 FCC 2d 438, 
modifying Issue No. 1 in this proceeding 
is vacated; 

(d) That the request for official notice 
filed January 20, 1972, by Centreville 
Broadcasting Co. is dismissed as moot. 

Adopted: February 16, 1972. 

Released: February 24, 1972, 

Federal Communications 
Commission,* 

[seal] Ben F. Waple, 

Secretary . 

|PR Doc.72-3346 Piled 3-3-72:8:52 am] 


trtct of Columbia Circuit in WLVA, Inc. v. 
F.C.C., Case No. 24,702, decided Jan. 4, 1972, 
23 RR 2d 2081. In view of our action herein, 
CBC.*s request for official notice will be dis¬ 
missed as moot. 

* Commissioners Johnson and H. Rex Lee 
absent. 


[Docket No. 16070: FCC 72-154] 

COMMUNICATIONS SATELLITE CORP. 

Order Enlarging Investigation 

In the matter of Communications 
Satellite Corp., Docket No. 16070, investi¬ 
gation into charges, practices, classifica¬ 
tions, rates, and regulations. 

1. The Commission has under consid¬ 
eration: (a) Its orders herein, institut¬ 
ing an investigation into the lawfulness 
of the Communications Satellite Corp.’s 
(Comsat) Tariff FCC No. 1, 38 FCC 1286 
(1965) and 1 FCC 2d 533 (1965), and 
Comsat’s Tariff FCC No. 3, FCC 67-57 
(1967); and tb) Comsat’s Tariff FCC No. 
5, filed January 31,1972, to become effec¬ 
tive February 1, 1972, which offers leased 
channel service to authorized common 
carriers between Comsat’s James burg, 
Calif, earth station and an earth station 
provided by the National Science Foun¬ 
dation on the continent of Antarctica via 
an appropriate communications satellite. 

2. The rate-making principles and as¬ 
sumptions used in developing Tariffs 
FCC No. 1 and 3, under investigation 
herein were, to a large extent, also used 
in developing the charges contained in 
Tariff FCC No. 5. In addition, certain 
novel principles have been applied in de¬ 
veloping these charges. Therefore, we be¬ 
lieve that the investigation herein should 
also include consideration of the charges, 
practices, classifications, rates, and regu¬ 
lations contained in Comsat’s Tariff FCC 
No. 5. 

3. Among the issues to be investigated 
in connection with this tariff are <a) 
whether Comsat, which will furnish the 
space segment capacity between the 
satellite and the NSF Antarctica station, 
should separately tariff such charges, 
and if so, at what rate (see, in this con¬ 
nection, establishment of regulatory 
policies relating to authorizations under 
section 214 of the Communications Act 
of 1934, memorandum opinion and state¬ 
ment of policy released May 18. 1970 
(FCC 70-509) as clarified by memoran¬ 
dum opinion and order released June 29, 
1971 (FCC 71-650)); (b) whether NSF 
should be authorized to acquire such 
units of satellite utilization relating to 
the link between the satellite and Ant¬ 
arctica directly from INTELSAT at the 
INTELSAT charge; and (c) whether the 
NSF station in Antarctica should be con¬ 
sidered as a U.S. point, and have applied 
to it such rate pattern as may be deter¬ 
mined by the Commission in Docket No. 
16070, to be applied between U.S. points. 

4. Wherefore, it is ordered, That the 
investigation herein is enlarged, pursuant 
to sections 203, 204, 205, and 403 of the 
Communications Act of 1934, to include 
consideration of the investigation into 
the lawfulness under sections 201 and 202 
of the Communications Act of 1934 and 
sections 201(c) (2) and (5) of the Com¬ 
munications Satellite Act of 1962, of 
Tariff FCC No. 5 and any amendments 
thereof as well as any successive issues 
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of such tariff as may hereafter be made 
until the close of the record herein. 

Adopted: February 16, 1972. 

Released: February 23, 1972. 

Federal Communications 
Commission, 1 
[seal! Ben F. Waple, 

Secretary. 

JFR Doc.72-3347 Piled 3-3-72:8:52 am] 


FEDERAL MARITIME COMMISSION 

ATLANTIC LINES, LTD. AND PAN 
AMERICAN MAIL LINE, INC. 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW. f 
Room 1015; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and San 
Francisco. Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary. 
Federal Maritime Commission. Washing¬ 
ton, D.C. 20573, within 20 days after 
publication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of discrimi¬ 
nation or unfairness shall be accompa¬ 
nied by a statement describing the dis¬ 
crimination or unfairness with particu¬ 
larity. If a violation of the Act or detri¬ 
ment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such vio¬ 
lation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Mr. s. Doolos, Conferences and Tariffs. Ches¬ 
ter. Blackburn & Roder, Inc., 1 World Trade 

Center, Suite 1035, New York, NY 10048. 

Agreement No. 9864-1, between Atlan¬ 
tic Lines. Ltd. (initial carrier) and Pan 
American Mail Line, Inc. (delivering car¬ 
rier) , modifies the basic agreement 
which covers a through billing arrange¬ 
ment for the movement of general cargo 
from UJS. Atlantic and Gulf ports with 
transshipment at Kingston, Jamaica, to 
Ports in Aruba, Bonaire, Curacao, Neth¬ 
erlands West Indies, and Panama by 
amending Article 1 thereof to include St. 

1 Commissioners Johnson and H. Rex Lee 


Croix and St. Thomas in the U.S. Virgin 
Islands as additional ports of transship¬ 
ment, and adding St. Maarten, Nether¬ 
lands West Indies as a port of discharge. 

Dated: February 28,1972. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 

Secretary . 

[FR Doc.72-3338 Filed 3-3-72;8:51 am] 


ATLANTIC PASSENGER STEAMSHIP 
CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1015; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and San 
Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Washing¬ 
ton. D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac¬ 
companied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such vio¬ 
lation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Mr. R. M. L. Duffy, Secretary General. At¬ 
lantic Passenger Steamship Conference, 

139, Saudgate Road. Folkestone, Kent, 

England. 

Agreement No. 7840-80 of the Atlantic 
Passenger Steamship Conference pro¬ 
vides for the modification of Agreement 
No. 7840. as amended, by revising the 
formula for the apportionment of confer¬ 
ence expenses. 

Dated: February 28, 1972. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary. 

(FR Doc.72-3340 Filed 3-3-72;8:51 am] 


AUSTRALIA, NEW ZEALAND, AND 

SOUTH SEA ISLANDS PACIFIC 

COAST CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916. as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1015; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and San 
Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing. may be submitted to the Secretary, 
Federal Maritime Commission, Washing¬ 
ton, D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac¬ 
companied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such vio¬ 
lation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Mr. J. R. Harper, Secretary, Australia, New 

Zealand, and South Sea Islands. Pacific 

Coast Conference, 635 Sacramento Street, 

Room 330. San Francisco. CA 94111. 

Agreement No. 7580-13 modifies the 
basic agreement of the Australia, New 
Zealand, and South Sea Islands Pacific 
Coast Conference by amending Article 
1(c)(2) authorizing absorption and 
equalization of cargo transfer costs at 
U.S. discharge ports. 

Dated: February 28, 1972. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary . 

[ FR Doc.72 -3339 Filed 3-3-72;8:51 am] 


CERTIFICATES OF FINANCIAL RE¬ 
SPONSIBILITY FOR OIL POLLUTION 

Notice of Name Changes 

Notice is hereby given that all certifi¬ 
cates of financial responsibility (oil pol¬ 
lution) bearing the below-listed numbers 
have been reissued for the purpose of 
Indicating on the new certificates the 
more correct English translations of the 
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NOTICES 


operating companies* names. The origi¬ 
nally issued certificates have been re¬ 
voked simultaneously. 


cate Originally Issued as— Reissued as— 
No. 


05677 Far-Eastern Steam- Far-Eastern Shipping 
ship Co. Co. 

^•>578 Baltic Bteamshlp Co. Baltic Shipping Co. 
U5570 Black Sea Steamship Black Sea Shipping 
Co. Co. 

05580 Kamchatka Steamship Kamchatka Shipping 
Co. Co. 

05581 Latvian Steamship Latvian Shipping Co. 
Co. 

05704 Murmansk Steamship Murmansk Shipping 
Co. Co. 

05984 Sakhalin Steamship Sakhalin Shipping Co; 
Co. 

06129 Asov Steamship Co. Arov Shipping Co. 
00130 Northern Steamship Northern Shipping 
Co. Co. 


By the Commission. 

Francis C. Hurney, 

Secretary . 

[FR Doc.72-3337 Filed 3-3-72:8:51 am] 


DOMINION NAVIGATION CO., LTD. 

Notice of Issuance of Casualty 
Certificate 

Security for the protection of the pub¬ 
lic; financial responsibility to meet lia¬ 
bility incurred for death or injury to pas¬ 
sengers or other persons on voyages. 

Notice is hereby given that the follow¬ 
ing have been issued a certificate of fi¬ 
nancial responsibility to meet liability 
incurred for death or injury to pas¬ 
sengers or other persons on voyages pur¬ 
suant to the provisions of section 2, Pub¬ 
lic Law 89-777 <80 Stat. 1356, 1357) and 
Federal Maritime Commission General 
Order 20, as amended (46 CFR 540): 

Dominion Navigation Co., Ltd., Bahamas In¬ 
ternational Trust Building. Bank Lane, 

Nassau, Bahamas. 

Dated: February 29, 1972. 

Francis C. Hurney, 

Secretary. 

[FR Doc.72-3341 Filed 3-3-72:8:51 am] 


DOMINION NAVIGATION CO., LTD. 

Notice of Issuance of Performance 
Certificate 

Security for the protection of the pub¬ 
lic; indemnification of passengers for 
nonperformance of transportation. 

Notice is hereby given tliat the follow¬ 
ing have been issued a certificate of Fi¬ 
nancial responsibility for indemnification 
of passengers for nonperformance of 
transportation pursuant to the provisions 
of section 3, Public Law 89-777 (80 Stat. 
1357, 1358) and Federal Maritime Com¬ 
mission General Order 20, as amended 
(46 CFR Part 540): 

Dominion Navigation Co., Ltd., Bahamas In¬ 
ternational Trust Building, Bank Lane, 

Nassau, Bahamas. 

Dated: February 29,1972. 

Francis C. Hurney, 
Secretary . 

[FR Doc. 72-3342 Filed 3-3-72;8:51 am] 


FEDERAL POWER COMMISSION 

[Project 61 9-Calif omia] 

PACIFIC GAS AND ELECTRIC CO. 

Notice of Availability of Environmental 
Statement for Inspection 

February 29,1972. 

Notice is hereby given that on July 21, 
1971, an agency draft statement pursu¬ 
ant to section 7 of the guidelines of the 
Council on Environmental Quality (36 
FR. 7724, April 23, 1971) was placed 
in the public files of the Federal Power 
Commission. This statement deals with 
an application for new major license 
filed by Pacific Gas and Electric Co. for 
its Bucks Creek Project No. 619, pursu¬ 
ant to the Federal Power Act. 

This statement is available for public 
inspection in the Commission’s Office of 
Public Information, Room 2523, General 
Accounting Office, 441 G Street NW^ 
Washington, DC. Copies will be avail¬ 
able from the National Technical Infor¬ 
mation Service, Department of 
Commerce, Springfield, Va. 22151. 

The project is located on Bucks, Griz¬ 
zly, and Milk Ranch Creeks and their 
tributaries—all tributaries of the North 
Fork Feather River—and on North Fork 
Feather River, in Plumas County, and 
Plumas National Forest, Calif. 

The project consists of: (1) Bucks 
Lake, a 1,827-acre reservoir formed by 
a 109-foot high, 1,220-foot long dam dis¬ 
charging to Bucks Creek and thence in¬ 
to Lower Bucks Lake; (2) Lower Bucks 
Lake, a 136-acre reservoir formed by 
a 96-foot high, 500-foot long dam; (3) 
Three Lakes, a 40-acre reservoir formed 
by a 30-foot high, 560-foot long dam; 
(4) Grizzly Forebay. a 38-acre reservoir 
formed by a 87-foot high, 420-foot long 
dam; (5) Milk Ranch Conduit, a 42,297- 
foot long conduit diverting Three Lakes 
water releases from Milk Ranch Creek, 
and other small creeks en route, to Lower 
Bucks Lake; (6) Lower Bucks Lake Tun¬ 
nel, a 5,716-foot long tunnel conveying 
the combined Bucks Lake, Three Lakes, 
and Lower Bucks Lake water releases 
into Grizzly Creek which flows into 
Grizzly Forebay; (7) Grizzly Forebay 
Tunnel, a 9,575-foot long tunnel con¬ 
veying water from Grizzly Forebay to 
the Bucks Creek penstocks; (8) two 
4,786-foot long penstocks from Grizzly 
Forebay Tunnel to the powerhouse; (9) 
Buck Creek Powerhouse having an in¬ 
stalled capacity of 55,000 kw.; (10) a 
switchyard and a 1.3-mile 230-kv. trans¬ 
mission line; and (11) recreation facil¬ 
ities as described in the Exhibit R. 

Any person desiring to present evi¬ 
dence regarding environmental matters 
in this proceeding must file with the Fed¬ 
eral Power Commission a petition to in¬ 
tervene, and also file an explanation of 
their environmental position, specifying 
any difference with the environmental 
statement upon which the intervenor 
wishes to be heard, including therein a 
discussion of the factors enumerated in 
§ 2.80 of Order 415-B. Written state¬ 
ments by persons not wishing to inter¬ 
vene may be filed for the Commission’s 
consideration. The petitions to intervene 


or comments should be filed with the 
Commission mi or before 60 days from 
February 29, 1972. The Commission will 
consider all responses to the statement,, 

Mary B. Kidd, < 
Acting Secretary. 
[FR Doc.72-3300 Filed 3-3-72;8:50 am] 


[Project 2705] 

CITY OF SEATTLE, WASH. 

Notice of Availability of Environmental 
Statement for Inspection 

February 29, 1972. 

Notice is hereby given that on Febru¬ 
ary 4, 1972, as required by § 2.81(b) of 
Commission regulations under Order 
415-B (36 F.R. 22738, November 30,1971) 
a draft environmental statement con¬ 
taining information comparable to an 
agency draft statement pursuant to sec¬ 
tion 7 of the guidelines of the Council 
on Environmental Quality (36 F.R. 7724, 
April 23, 1971) was placed in the public 
files of the Federal Power Commission. 
This statement deals with an applica¬ 
tion for license filed by the city of Seat¬ 
tle, Wash., for its Newhalem Creek Proj¬ 
ect No. 2705, pursuant to the Federal 
Power Act. 

This statement is available for public 
inspection in the Commission’s Office of 
Public Information, Room 2523, General 
Accounting Office, 441 G Street NW„ 
Washington, DC. Copies will be available 
from the National Technical Information 
Service, Department of Commerce, 
Springfield, Va. 22151. 

The project is located on Newhalem 
Creek, a tributary of the Skagit River in 
Whatcom County, Wash. The project is 
a run-of-river hydroelectric development 
consisting of: (1) A concrete, overflow 
crest, diversion dam (crest elevation 1,010 
feet) approximately 45 feet long and 10 
feet high; a combination sluiceway and 
intake structure; a 6-foot by 7-foot un¬ 
lined tunnel and 33-inch steel penstock 
approximately 3,300 feet long; (2) a 
w'oodframe powerhouse containing a 
generating unit consisting of: Two Pel- 
ton impulse Water wheels connected to a 
generator rated at 2,500 kv.-a., 0.7 P.F. 
(1,750 kw.); and (3) appurtenant facili¬ 
ties. 

Any person desiring to present evi¬ 
dence regarding environmental matters 
in tills proceeding must file with the Fed¬ 
eral Power Commission a petition to 
intervene, and also file an explanation 
of their environmental position, specify¬ 
ing any difference with the environ¬ 
mental statement upon which the inter¬ 
venor wishes to be heard, including 
therein a discussion of the factors, enu¬ 
merated in § 2.80 of Order 415-B. 
Written statements by persons not wish¬ 
ing to intervene may be filed for the 
Commission’s consideration. The peti¬ 
tions to intervene or comments should 
be filed with the Commission on or before 
60 days from February 28, 1972. The 
Commission will consider all responses 
to the statement. 

Mary B. Kidd, 
Acting Secretary. 

[FR Doc.72-3297 Filed 8-3-72:8:50 am] 
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NOTICES 


l Project 1855] 

NEW ENGLAND POWER CO. 

Notice of Availability of Environmental 
Statement for Inspection 

February 29, 1972. 

Notice is hereby given that on Febru¬ 
ary 17. 1972, as required by § 2.81(b) of 
Commission regulations under Order 
415-B (36 F.R. 22738, November 30,1971) 
a draft environmental statement con¬ 
taining information comparable to an 
agency draft statement pursuant to sec¬ 
tion 7 of the guidelines of the Council 
on Environmental Quality (36 F.R. 7724, 
April 23, 1971) was placed in the public 
files of the Federal Power Commission. 
This statement deals with an application 
for new major license for the constructed 
Bellows Falls Project No. 1855 filed pur¬ 
suant to the Federal Power Act. 

Tliis statement is available for public 
inspection in the Commission’s Office of 
Public Information, Room 2523, General 
Accounting Office, 441 G Street NW., 
Washington, DC. Copies will be available 
from the National Technical Information 
Service, Department of Commerce, 
Springfield, Va. 22151. 

The project, which is located in the 
counties of Cheshire and Sullivan, N.H., 
and Windham and Windsor, Vt., on the 
Connecticut River consists of a 40,800- 
kw. hydroelectric generating facility with 
a concrete gravity dam and a 2,800-acre 
26-mile long reservoir and picnicking, 
hiking, fishing, and boat launching 
facilities. 

Any person desiring to present evi¬ 
dence regarding environmental matters 
in this proceeding must file with the Fed¬ 
eral Power Commission a petition to 
intervene, and also file an explanation 
of their environmental position, specify¬ 
ing any difference with the environ¬ 
mental statement upon which the inter- 
venor wishes to be heard, including 
therein a discussion of the factors en- 
numerated in § 2.80 of Order 415-B. 
Written statement by persons not wish¬ 
ing to intervene may be filed for the 
Commission’s consideration. The peti¬ 
tions to intervene or comments should 
be filed with the Commission on or before 
60 days from February 17, 1972. The 
Commission will consider all responses 
to tiie statement. 

Mary B. Kidd, 
Acting Secretary. 

(PH Doc.72-3298 Piled 3-3-72;8:60 am] 


| Project 1904] 

NEW ENGLAND POWER CO. 

Notice of Availability of Environmental 
Statement for Inspection 

February 29, 1972. 

Notice is hereby given that on Febru¬ 
ary 16, 1972, as required by 5 2.81(b) of 
Commission regulations under Order 
415-B (36 F.R. 22738, November 30, 1971) 
a draft environmental statement con¬ 
taining information comparable to an 
agency draft statement pursuant to sec¬ 
tion 7 of the guidelines of the Council 
on Environmental Quality (36 FJR. 7724, 


April 23. 1971.» was placed in the public 
files of the Federal Power Commission. 
This statement deals with an applica¬ 
tion for new major license for the con¬ 
structed Vernon Project No. 1904 filed 
pursuant to the Federal Power Act. 

This statement is available for public 
inspection in the Commission’s Office of 
Public Information, Room 2523, General 
Accounting Office, 441 G Street NW.. 
Washington, DC. Copies will be available 
from the National Technical Informa¬ 
tion Service. Department of Commerce. 
Springfield. Va. 22151. 

The project, which is located in 
Cheshire County, N.H., and Windham 
County, Vt.. on the Connecticut River, 
consists of a 24,400-kw. hydroelectric 
generating facility with a concrete grav-* 
ity dam and a 2,550-acre, 26-mile long 
reservoir and picnicking, hiking, fishing, 
and boat launching facilities. 

Any person desiring to present evi¬ 
dence regarding environmental matters 
in this proceeding must file with the 
Federal Power Commission a petition to 
intervene, and also file an explanation 
of their environmental position, speci¬ 
fying any difference with the environ¬ 
mental statement upon which the in- 
tervenor wishes to be heard, including 
therein a discussion of the factors enu¬ 
merated in § 2.80 of Order 415-B. 
Written statement by persons not wish¬ 
ing to intervene may be filed for the 
Commission’s consideration. The peti¬ 
tions to intervene or comments should be 
filed with the Commission on or before 
60 days from February 16, 1972. The 
Commission will consider all responses 
to the statement. 

Mary B. Kidd, 

Acting Secretary. 

I PR Doc.72-3299 Filed 3-3-72;8:50 am] 


(Project 67] 

SOUTHERN CALIFORNIA EDISON CO. 

Notice of Availability of Environmental 
Statement for Inspection 

February 29. 1972. 

Notice is hereby given that on August 
21,1970. as required by § 2.81(b) of Com¬ 
mission regulations under Order 415-B 
(36 FJt. 22738, November 30, 1971) a 
draft environmental statement contain¬ 
ing information comparable to an agency 
draft statement pursuant to section 7 of 
the guidelines of the Council on Environ¬ 
mental Quality (36 F.R. 7724, April 23, 
1971) was placed in the public files of 
the Federal Power Commission. This 
statement deals with an application for 
a new major license for constructed Big 
Creek No. 2A and No. 8 Project No. 67 
filed pursuant to the Federal Pow f er Act. 

This statement is available for public 
inspection in the Commission’s Office of 
Public Information, Room 2523. General 
Accounting Office. 441 G Street NW., 
Washington, DC. Copies will be available 
from the National Technical Informa¬ 
tion Service, Department of Commerce, 
Springfield, Va. 22151. 

This statement discusses the environ¬ 
mental impact of Big Creek No. 2A and 
No. 8 Project, located in the vicinity of 
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cities and towns of Madera, Fresno, and 
Visalia, in Fresno and Madera Counties. 
Calif. 

The project consists of several diver¬ 
sion dams, conduits, natural channels, 
reservoirs, and tw’o powerhouses contain¬ 
ing a total installed capacity of 138.000 
kw. The project has been in operation 
since 1921. 

Any person desiring to present evi¬ 
dence regarding environmental matters 
in this proceeding must file with the 
Federal Pow*er Commission a petition to 
intervene, and also file an explanation 
of their environmental position, speci¬ 
fying any difference with the environ¬ 
mental statement upon which the in- 
tervenor wishes to be heard, including 
therein a discussion of the factors 
enumerated in § 2.80 of Order 415-B. 
Written statement by persons not wish¬ 
ing to intervene may be filed for the 
Commission’s consideration. The peti¬ 
tions to intervene or comments should 
be filed with the Commission on or before 
60 days from February 29, 1972. The 
Commission will consider all responses 
to the statement. 

Mary B. Kidd, 
Acting Secretary. 

(FR Doc.72-3301 Filed 3-3-72;8:50 am] 


| Docket No. CP72-207] 

EL PASO NATURAL GAS CO. 

Notice of Application 

February 29. 1972. 

Take notice that on February 18. 1972, 
El Paso Natural Gas Co. (applicant), 
Past Office Box 1492, El Paso, TX 79978, 
filed in Docket No. CP72-207 an applica¬ 
tion pursuant to section 7(c) of the 
Natural Gas Act for permission for and 
approval of the abandonment of service 
to Foote Mineral Co. (Foote) and related 
natural gas facilities in Montrose County. 
Colo., all as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Applicant seeks permission and ap¬ 
proval to abandon direct interruptible 
natural gas service to Foote, the succes¬ 
sor to Vanadium Corporation of Amer¬ 
ica (Vanadium) and to abandon by 
removal and salvage its Nucla Meter 
Station and appurtenances in Montrose 
County. Colo., which were utilized for 
service to Vanadium. Applicant states 
that delivery of gas to Foote’s plant in 
Nucla, Colo., is no longer needed and 
that Foote, by letter agreement of Sep¬ 
tember 28, 1971, acknowledged the can¬ 
cellation of the original related sales 
contract. Applicant further states that 
the proposed abandonment will have no 
adverse impact on any of its other 
customers. 

Applicant estimates the cost of the 
proposed project at $1,050. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before March 24, 
1972, file with the Federal Power Com¬ 
mission, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s rules of practice and procedure 

4, 1972 
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(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 CFR 

157.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission 
on this application if no petition to in¬ 
tervene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that permis¬ 
sion and approval for the proposed aban¬ 
donment are required by the public con¬ 
venience and necessity. If a petition for 
leave to intervene is timely filed, or if 
the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such healing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc.72-3293 Piled 3-3-72:8:49 am] 

f - 

(Docket No. CP72-204] 

KANSAS-NEBRASKA NATURAL GAS 
CO., INC. 

Notice of Application 

February 29. 1972. 

Take notice that on February 14, 1972, 
Kansas-Nebraska Natural Gas Co.. Inc. 
(applicant), Hastings. Nebr. 68901, filed 
in Docket No, CP72-204 an application 
pursuant to section 7(b) and section 
7(c) of the Natural Gas Act for permis¬ 
sion and approval to abandon and remove 
certain natural gas facilities and for a 
certificate of public convenience and 
necessity authorizing construction and 
operation of natural gas facilities, all as 
more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

Applicant seeks permission and ap¬ 
proval to abandon and remove 14.5 miles 
of 3-inch pipeline in its Norton system 
located in Decatur County, Kans., to¬ 
gether with abandonment of service to 
five rural customers. 

Applicant states that this section of 
pipe has been and is a constant source 
of maintenance problems. Applicant fur¬ 
ther states that in order to continue serv¬ 
ice to the five customers mentioned 
above, it would be necessary to replace 
approximately 5.3 miles of the 3-inch 
pipeline. Applicant states that these cus¬ 


tomers can be converted to LPG which 
Is readily available. 

Applicant proposes to construct and 
operate 4 miles of 3-inch and 9.7 miles 
of 2-inch buried pipeline to replace the 
present 13.7 miles of 2-inch top-of- 
ground pipeline on applicant’s Kensing¬ 
ton line located in Phillips County. Kans. 
Applicant states that the present pipe¬ 
line lias been damaged by outside forces 
at various times, requires constant 
surveillance and is a source of excessive 
maintenance problems. Applicant further 
proposes to construct and operate 6 
miles of 6-inch loop on its Sharon 
Springs line in order to correct a low 
pressure problem on the north segment 
of this line and provide additional capac¬ 
ity if required. 

Applicant estimates the total cost of 
the construction of the facilities pro¬ 
posed at $120,000 which will be financed 
out of current working capital or will be 
obtained from interim bank loans which 
at a later date will be funded through a 
long-term security issue. Applicant esti¬ 
mates the total cost of the abandonment 
of facilities at $13,500. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before March 21, 
1972, file with the Federal Power Com¬ 
mission, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula tions 
under the Natural Gas Act (18 CFR 

157.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the pro- 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate and permission and ap¬ 
proval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com¬ 
mission on its own motion believes that 
a formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

• Secretary. 

[PR Doc.72-3294 Filed 3-3-72:8:50 am] 


(Docket No. CP72-205] 

TEXAS GAS TRANSMISSION CORP. 

Notice of Application 

February 29, 1972. 

Take notice that on February 14, 1972, 
Texas Gas Transmission Corp. (appli¬ 
cant), Post Office Box 1160, Owensboro, 
KY 42301, filed in Docket No. CP72-205 
an application pursuant to section 7(b) 
of the Natural Gas Act for permission for 
and approval of the abandonment of cer¬ 
tain natural gas facilities, all as more 
fully set forth in the application which 
is on file with the Commission and open 
to public inspection. 

Applicant seeks authorization to aban¬ 
don by sale to Western Kentucky Gas 
Co. (Western) approximately 1,863 feet 
of 2-inch pipeline together with all right- 
of-w'ay properties and easements ap¬ 
purtenant thereto. This line comprises 
all of applicant’s Sebree 2-inch line lo¬ 
cated in Webster County, Ky. This pipe¬ 
line is used exclusively to serve Western. 
Western desires to purchase the facili¬ 
ties for integration into its system. 
Applicant states that the proposed aban¬ 
donment will not affect the design and 
operation of its main line system. Appli¬ 
cant further states that the agreed pur¬ 
chase price shall be $950. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before March 21, 
1972, file with the Federal Power Com¬ 
mission. Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regulations 
under the Natural Gas Act (18 CFR 

157.10). All protests filed with the Com¬ 
mission will be considered by it in deter¬ 
mining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's, rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that permis¬ 
sion and approval for the proposed 
abandonment are required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its ow f n motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
w t I11 be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
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unnecessary for applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[PR Doc.72-3295 Plied $-3-72;8:60 ami 


[Docket No. CP72-1991 

MISSISSIPPI RIVER TRANSMISSION 
CORP. 

Notice of Application 

February 24, 1972. 

Take notice that on February 7, 1972, 
Mississippi River Transmission Corp. 
(applicant), 9900 Clayton Road, St. 
Louis, MO 63124, filed in Docket No. 
CP72-199 an application pursuant to sec¬ 
tion 7(b) and section 7(c) of the Natu¬ 
ral Gas Act for permission and approval 
to abandon certain natural gas facilities 
and for a certificate of public conven¬ 
ience and necessity authorizing construc¬ 
tion and operation of natural gas 
facilities, all as more fully set forth 
in tlie application which is on file with 
the Commission and open to public 
inspection. 

Applicant seeks authorization to con¬ 
struct additional pipeline loop sections 
on its Main Line System, to relocate 
certain existing compressor units, and to 
abandon other Main Line System com¬ 
pressor units and stations. The proposed 
construction consists of the installation 
of approximately 4.2 miles of 26-inch 
pipeline loops on applicant's Main Line 
System in two sections in the State of 
Arkansas, including a 1.7-mile section 
crossing the Arkansas River, and the 
transfer of two 1,000 horsepower com¬ 
pressor units from Neelyville Station, 
located in Butler County. Mo., to Poplar 
Bluff No. 1 Station, also located in Butler 
County, Mo., together with construction 
and installation of miscellaneous related 
equipment and facilities. 

Applicant proposes to abandon the 
Neelyville Station, including the two 600 
horsepower compressor units which will 
remain after the transfer of the two 1,000 
horsepower units described above, and 
the Glendale No. 1 Station located in 
Glendale, Lincoln County, Ark., with 
seven 1,000 horsepower compressor units. 
Applicant states that the proposed aban¬ 
donments involve the retirement of 
certain of the oldest compressors on 
applicant's system. 

Applicant states that the program pro¬ 
posed will result in improvements in 
operating dependability and efficiency. 
The proposals will involve a reduction of 
the physical delivery capacity of the 
Main Line System by approximately 
20.000 Mcf per day. Applicant states that 
this reduction reflects correct gas supply 
conditions and the present availability 
of supply input solely at Perryville, La., 
the origin of its Main Line System. 

Applicant estimates the total cost of 
the construction and transfer of facili¬ 
ties at $1,948,000 which will be financed 
from internally generated funds and in¬ 
terim bank loans. 

Any person desiring to be heard or to 
ma * e any protest with reference to said 
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application should on or before March 
14, 1972, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate and permission and ap¬ 
proval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com¬ 
mission on its own motion believes that 
a formal hearing is required, further 
notice of such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be rep resen ted at the hearing. 

Kenneth F. Plumb, 

Secretary . 

[FR Doc.72-3263 Filed 3-3~72;8:45 am] 


(Docket No. CP72-202] 

NATURAL GAS PIPELINE COMPANY 
OF AMERICA 

Notice of Application 

February 24, 1972. 

Take notice that on February 9, 1972, 
Natural Gas Pipeline Company of 
America (applicant), 122 South Michigan 
Avenue. Chicago, IL 60603, filed in 
Docket No. CP72-202 an application pur¬ 
suant to section 7(c) of the Natural Gas 
Act for a certificate of public convenience 
and necessity authorizing the replace¬ 
ment of a portion of applicant’s 24-inch 
No. I Crawford pipeline in Will County, 
HI., with 42-inch pipe, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant seeks authorization to con¬ 
tinue a program of replacing portions of 
its original 24-inch No. 1 Crawford pipe¬ 
line with 42-inch pipe. This program was 
begun in 1968 and since that date 18 miles 
of the total of 34.44 miles of 24-inch line 
has been replaced. Applicant proposes to 
replace an additional 10.45 miles of 24- 
inch pipe in 1972. This program was 
begun when the flow requirements of the 
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Crawford lines, of which there are three, 
began to exceed capacity. Upon comple¬ 
tion of construction of the facilities pro¬ 
posed the capacity of the Crawford lines 
will be approximately 1,176,000 Mcf per 
day. This would exceed present flow ca¬ 
pabilities by 131,000 Mcf. 

Applicant states that only short sec¬ 
tions of replacement can be undertaken 
in any 1 year because of the area 
traversed by the pipeline, limitations on 
construction and proximity to ultimate 
points on consumption. 

The applicant states that the estimated 
cost of the above replacement is $3,- 
600,000 which it plans to finance from 
funds on hand. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
March 14, 1972, file with the Federal 
Power Commission, Washington, D.C. 
20426, a petition to intervene or a pro¬ 
test in accordance with the requirements 
of the Commis sion’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to became a party 
to a proceeding or to participate as a 
party in any healing therein must file 
a petition to intervene in accordance 
with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary . 

(FR Doc.72-8261 Filed 8-3-72;8:46 am] 


[ Docket No. CP72-201 ] 

NORTHERN STATES POWER CO. 

Notice of Application 

February 24, 1972. 

Take notice that on February 9, 1972, 
Northern States Power Oo. (applicant), 
100 North Barstow Street, Eau Claire, 
Wis. 54701, filed in Docket No. CP72-201 
an application pursuant to section 7(c) 
of the Natural Gas Act for a certificate 
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of public convenience and necessity au¬ 
thorizing the transportation and sale of 
liquefied natural gas (LNG) in interstate 
commerce, all as more fully set forth in 
the application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Applicant operates an LNG plant at 
Eau Claire, Wis., the production of which 
it utilizes for peak-shaving operations 
on its distribution systems in Wisconsin. 
Applicant seeks authorization to trans¬ 
port and sell LNG from this plant to its 
parent company, Northern States Power 
Co. of Minnesota (NSP), a public utility 
engaged in the distribution of natural 
gas in North Dakota and Minnesota. NSP 
is constructing an LNG satellite storage 
tank at its Wescott Plant located in In¬ 
ver Grove Heights near St. Paul, Minn. 
This tank is being built to expand NSP’s 
peak-shaving capacity in its St. Paul 
operations. Applicant proposes to com¬ 
mence sales and deliveries of LNG to 
NSP in July 1972. Applicant states that 
presently no precise determination as to 
the quantity of LNG to be sold can be 
made but the quantity to be delivered and 
sold to NSP will not normally exceed 2 
million gallons annually. Applicant 
further states that the proposed transac¬ 
tions will take place in such volumes and 
at such times as are appropriate in the 
operation of the peak-shaving operations 
of these companies. No new facilities are 
required to be constructed to implement 
the proposed plan. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before March 14, 
1972, file with the Federal Power Com¬ 
mission, Washington, D.C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8 or 1.10) and the regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s rules of practice and procedure, 
a hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that a grant of the cer¬ 
tificate is required by the public con¬ 
venience and necessity. If a petition for 
leave to intervene is timely filed, or if 
the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 


Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Mary B. Kidd, 
Secretary . 

[FR Doc.72-3262 Filed 3-3-72;8.45 ami 


SIERRA PACIFIC POWER CO. 

Notice of Proposed Changes in Electric 
Rate Schedules 

February 24, 1972. 

Take notice that on January 27, 1972, 
Sierra Pacific Power Co. (Sierra Pacific) 
tendered for filing proposed changes in 
its FPC Electric Tariff, Original Volume 
No. 1, applicable to wholesale sales of 
electric energy. The rate schedule 
changes proposed to become effective on 
April 1, 1972, are applicable to resale 
pow r er service, both medium and high 
voltage. 

Sierra Pacific’s filing indicates that the 
proposed changes would: <i) Increase 
revenues approximately $273,608 an¬ 
nually, based upon operations for the 12 
months ended September 1971; and (ii) 
include a new fuel adjustment clause. 
The company states that the increase in 
rates is necessitated by increases in oper¬ 
ating expenses, particularly in fuel costs; 
increases in cost of plant additions; and 
higher capital costs. 

Copies of the filing have been served on 
customers and interested State regula¬ 
tory agencies. 

Any person desiring to be heard or 
make protest with reference to said appli¬ 
cation should on or before March 15, 
1972, file with the Federal Power Com¬ 
mission, Washington, D.C. 20426, peti¬ 
tions to intervene or protests in accord¬ 
ance with the requirements of the Com¬ 
mission’ rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken, but will not serve to 
make the protestants parties to the pro¬ 
ceeding. Persons wishing to become par¬ 
ties to a proceeding or to participate in 
any hearing therein, must file petitions 
to intervene in accordance with the Com¬ 
mission's rules. The application is on file 
with the Commission and available for 
public inspection. 

Kenneth F. Plumb, 

Secretary . 

IFR Doc.72-3264 Filed 3-3-72;8:45 am] 


(Docket No. E-77111 

SOUTHWESTERN ELECTRIC POWER 
CO. 

Notice of Tender for Filing of Proposed 
Initial Rate Schedule and Notice of 
Cancellation 

February 28, 1972. 

On December 27, 1971, Southwestern 
Electric Power Co. tendered for filing 
with the Commission in Docket No. E- 


7711 a proposed initial rate schedule 
designated REA. Southwestern proposes 
to make such rate schedule applicable 
to its wholesale electric service to 
rural electric cooperatives in Texas and 
Louisiana. 1 * * * 5 On February 7, 1972, South¬ 
western filed in this docket a notice of 
cancellation of its FPC rate schedule No. 
56 under which Southwestern sells elec¬ 
tric power to Tex-La Electric Coopera¬ 
tive, Inc., of Quitman, Tex., for resale 
to Tex-La’s distribution cooperative 
members. 5 Southwestern proposes an ef¬ 
fective date of February 29, 1972, for the 
cancellation of rate schedule FPC No. 56 
and proposes to make rate schedule REA 
available for service on the same date. 

In its letter of transmittal, Southwest¬ 
ern states the filing of rate schedule REA 
is necessary by reason of the cancellation 
of the contract between the company 
and Tex-La Electric Cooperative by let¬ 
ter dated August 5, 1971, with cancel¬ 
lation to be effective February 29, 1972. 

Southwestern states that rate sched¬ 
ule REA is based upon the company’s 
best judgment of what a fair and equit¬ 
able rate schedule should be for the pur¬ 
poses of wholesale service for resale to 
electric cooperative corporations. South¬ 
western further states the proposed rate 
schedule REA is based upon current 
costs and assures that service will be 
rendered through the company’s exist¬ 
ing facilities. 

Copies of the proposed rate schedule 
REA were served by the company on the 
electric cooperatives involved. 

Any person desiring to be heard with 
reference to Southwestern Electric Power 
Co.’s proposed rate schedule REA should 
file a petition to intervene or protest 
with the Federal Power Commission, 
Washington, D.C. 20426, in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All such petitions 
or protests should be filed on or before 
March 22, 1972. All protests filed with 
the Commission will be considered by it 
in determining the appropriate action 
to be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party to the proceeding must file a peti¬ 
tion to intervene in accordance with the 
Commission’s rules. 

Southwestern’s transmittal letter, pro¬ 
posed rate schedule REA, and notice 
of cancellation are on file with the 
Commission and available for public 
inspection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc.72-3296 Filed S-3-72;8:50 am] 


1 Bossier Rural Electric Membership Ccrp., 

Bossier City, La.; Bowie-Cass Electric Co¬ 

operative, Inc., Douglasvllle, Tex.; Deep East 

Texas Electric Coop., Inc., San Augustine, 

Tex.; Panola-Harrison Electric Coop., Inc., 
Marshall, Tex.; Rusk County Electric Co¬ 
operative, Inc.. Henderson, Tex.; Upshur- 
Rural Electric Cooperative. Inc., GUmer, Tex.; 
Valley Electric Membership Corp., Natchito¬ 
ches, La.; and Wood County Electric Coopera¬ 
tive, Inc., Quitman, Tex. 
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(Dockets Noe. CP72-100. CP72-101J 

TECON GASIFICATION CO. AND TEXAS 

eastern transmission corp. 

Order Consolidating Proceedings, 

Granting Interventions and Fixing 

Date for Formal Hearing 

February 24,1972. 

On October 12, 1971, pursuant to sec¬ 
tion 7(c) of the Natural Gas Act, Tecon 
Gasification Co. (Tecon) filed in Docket 
No. CP72-100 and Texas Eastern Trans¬ 
mission Corp. (Texas Eastern) filed in 
Docket No. CP72-101 applications for 
certificates of public convenience and 
necessity authorizing the construction 
and operation of certain natural gas 
pipeline, compression and gasification 
facilities, and in Docket No. CP72-101, 
Texas Eastern also requested permission 
and approval under section 7(b) of the 
Natural Gas Act to abandon approxi¬ 
mately 15 miles of 20-inch and 12-inch 
pipeline, all as more fully set forth in 
the applications which are on file with 
the Commission and open to the public 
inspection. 

Tecon, in Docket No. CP72-100, re¬ 
quests authorization for the construc¬ 
tion and operation of a liquid hydrocar¬ 
bon gasification plant to gasify liquid 
hydrocarbons (generally known as 
naphtha) into pipeline quality gas with 
a heating value of approximately 1,000 
B.t.u. per cubic foot. This plant, which 
is to include approximately 30,000 horse¬ 
power of compression, will be constructed 
at an estimated cost of $139,849,000 near 
South Plainfield, N.J. The estimated out¬ 
put production of this plant is 500,1)00 
Mcf of gas per day. Tecon states that 
this plant will be located adjacent to 
the pipeline system of Texas Eastern and 
that the entire production from this 
plant will be delivered to Texas Eastern. 
Tecon proposes to sell 300,000 Mcf of 
this gas per day to Texas Eastern while 
the remaining volume of 200,000 Mcf 
per day will be sold to Consolidated Nat¬ 
ural Gas Co. (Consolidated). Consoli¬ 
dated will own approqimately 40 percent 
of the capital stock of Tecon, with the re¬ 
maining 60 percent being owned by a 
subsidiary of Texas Eastern. 

According to Tecon, approximately 
one-third of the liquid hydrocarbons 
necessary for the operation of this plant 
be purchased domestically and the 
other two-thirds will be obtained from 
sources * The weighted average 
1974 cost of all supplies is $3,775 per bar¬ 
rel. These liquid hydrocarbons will be 
delivered to Tecon’s plant by Texas East¬ 
ern Terminal Co. (Terminal), a subsidi¬ 
ary of Texas Eastern, by means of dock- 
mg, terminal, storage, and liquid hydro¬ 
carbon pipeline facilities proposed to be 
constructed or acquired by Terminal. 
These facilities will consist of a dock, 
unloading lines, header system, boaster 
pumps, and liquid hydrocarbon storage 
tanks on Staten Island, N.Y.; a 20-inch 
iQuid hydrocarbon pipeline approxi¬ 
mately 15 miles in length extending from 
the terminal facilities to Tecon’s plant; 
£nd liquid hydrocarbon storage tanks 


adjacent to said plant, together with cer¬ 
tain related facilities. 

Texas Eastern, in Docket No. CP72- 
101, seeks permission for and approval 
of the abandonment of approximately 
15 miles of pipeline consisting of 12.73 
miles of 20-inch and 2.3 miles of 12-inch 
line. Texas Eastern proposes to abandon 
this line by sale to Terminal for con¬ 
version of a liquid hydrocarbon pipeline. 
Texas Eastern also seeks authorization 
to construct and operate approximately 
21.6 miles of 42-inch pipeline in lieu of 
an equal length of 36-inch pipeline 
which was previously authorized in Dock¬ 
et No. CP69-82 as a loop to its Hanover 
line in New Jersey, and to install and op¬ 
erate certain natural gas metering and 
regulating facilities. Texas Eastern will 
employ its facilities for the delivery to 
Consolidated by displacement of the vol¬ 
umes of natural gas purchased by Con¬ 
solidated from Tecon. The overall capital 
cost of increasing the size of the Han¬ 
over loop and constructing the metering 
and regulating facilities, less the selling 
price of the pipeline facilities to be 
abandoned, is approximately $4 million. 
Texas Eastern states that this cost will 
be financed by use of its revolving credit 
agreements. 

The sale of gas by Tecon to Texas 
Eastern and Consolidated will be made 
on a cost-of-service basis beginning in 
late 1973 or early 1974. The estimated 
cost per Mcf for the gas to be pur¬ 
chased from Tecon is $1.23. Texas East¬ 
ern and Consolidated request that the 
Commission, in authorizing Tecon’s pro¬ 
posal, specifically authorize them to track 
without suspension their respective costs 
of purchasing gas from Tecon. Neither 
Texas Eastern nor Consolidated proposes 
to absorb these gas purchase costs. 

The Commission notes that there exists 
an interrelationship between the two 
above-described proceedings and con¬ 
cludes that their ultimate disposition 
would best be accomplished in a consol¬ 
idated proceedings. The Commission 
therefore shall consolidate Docket No. 
CP72-100 and Docket No. CP72-101 for 
hearing and disposition. 

Notice of receipt of the applications 
was issued on October 26, 1971, and was 
published in the Federal Register on 
October 30, 1971, at 36 F.R. 20912. No¬ 
vember 15, 1971, was set as the final date 
for filing protests and petitions to inter¬ 
vene. Accordingly, timely petitions to in¬ 
tervene were filed by the following 
parties:. 

The Public Service Commission for the State 

of New York. 

Rochester Gas A Electric Corp. 

Shell Oil Co. 

Texaco, Inc. 

The Brooklyn Union Gas Co. 

New York State Electric & Gas Corp. 

The Philadelphia Gas Works Division of UGI 

Corp. 

South 8lde Civic Association. 

Columbia Gas Transmission Corp. 

Long Island Lighting Co. 

Consolidated Edison Co. of New York, Inc. 
Continental Oil Co. 

Dlstrigas Corp. 

Public Service Electric and Gas Co. 

Boston Gas Co. et al. 

The Municipal Defense Group. 


Mobil Oil Corp. 

Pennsylvania Gas and Water Co. 
Elizabethtown Gas Co< 

United Gas Pipeline Co. 

Humble Oil & Refining Co. 

Consolidated Gas Supply Co. 

The New Jersey Board of Public Utility Com¬ 
missioners. 

Algonquin Gas Transmission Co. 

Texas Gas Transmission Co. 

Transcontinental Gas Pipeline Corp. 
Philadelphia Electric Co. 

Untimely petitions to intervene were 
filed by the following parties: 

Memphis Light, Gas, and Water Division, 

City of Memphis, Tenn. 

Western Kentucky Gas Co. 

Louisville Gas and Electric Co. 

Southern Indiana Gas and Electric Co. 

Cities Service Oil Co. 

Union Carbide Corp. and The Dow Chemical 

Co. 

Having reviewed the petitions to inter¬ 
vene, we are convinced that the petition¬ 
ers, including those who filed late, have 
all sufficient interest in these proceedings 
to warrant intervention. We also believe 
that the significant and novel questions 
presented by these applications, as well 
as the requests of some petitioners, re¬ 
quire a public hearing at which time all 
issues hearing upon the public interest 
can be fully developed on the evidentiary 
record. 

The Commission finds: 

(1) It is necessary and appropriate 
that the proceedings in the above-named 
applications be consolidated for hearing 
and decision. 

(2) It is desirable and in the public 
interest to allow the above-named peti¬ 
tioners to intervene in these consolidated 
proceedings in order that they may es¬ 
tablish the facts and the law from which 
the nature and validity of their alleged 
rights and interests may be determined 
and show what further action may be 
appropriate under the circumstances in 
the administration of the Natural Gas 
Act. 

(3) It is necessary and appropriate 
tliat the consolidated proceedings in¬ 
volving the above-named applications be 
set for hearing. 

The Commission orders: 

(A) Docket No. CP72-100 and Docket 
No. CP72-101 are consolidated for pur¬ 
poses of hearing and disposition. 

(B) The above-named petitioners are 
permitted to intervene in this consoli¬ 
dated proceeding subject to the rules 
and regulations of the Commission: 
Provided, however. That the participa¬ 
tion of such intervenors shall be limited 
to matters affecting asserted rights and 
interests as specifically set forth in said 
petitions for leave to intervene: And 
provided, further, That the admission of 
such intervenors shall not be construed 
as recognition by the Commission that 
they or any of them might be aggrieved 
because of any order or orders of the 
Commission entered in this proceeding. 

(C) The direct case of Tecon Gasifica¬ 
tion Co. and Texas Eastern Transmission 
Corp. and all intervenors in support 
thereof shall be filed and served on all 
parties on or before March 13, 1972. 


Nx 44—pt. i- 
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(D) A formal hearing shall be con¬ 
vened in these proceedings in a hearing 
room of the Federal Power Commission, 
441 G Street NW., Washington, DC. on 
April 3, 1972, at 10 am., e.s.t. The 
Chief Examiner will designate an appro¬ 
priate officer of the Commission to pre¬ 
side at the formal hearing of these mat¬ 
ters, pursuant to the Commission’s rules 
of practice and procedure. 

By the Commission. 

[seal] Kenneth F. Plumb, 

Secretary. 

(PR Doc.72-3265 Piled 3-3-72;8:45 am] 


[Docket No. E-7704] 

ELECTRIC AND WATER PLANT BOARD, 

CITY OF FRANKFORT, KY., AND 

KENTUCKY UTILITIES CO. 

Notice of Extension of Time and 
Postponement of Hearing 

February 29, 1972. 

On February 18, 1972, the Electric and 
Water Plant Board of the city of Frank¬ 
fort, Ky. (Frankfort), filed a motion for 
an extension of time to a date 5 weeks 
after the completion of Frankfort’s dis¬ 
covery procedure, within which to file 
its direct testimony and exhibits, pur¬ 
suant to paragraph (c) of the order is¬ 
sued January 26, 1972, in the above- 
designated matter. No answers to the 
motion have been filed. 

Upon consideration, notice is hereby 
given that the time is extended to and 
including 5 weeks after the completion 
of Frankfort’s discovery procedure, or 
May 9, 1972, whichever date is earlier, 
within which Frankfort shall file with 
the Commission and serve on all parties 
to the proceeding, including the Staff of 
the Commission, direct testimony and 
exhibits in support of its allegations. The 
hearing is postponed pending further 
notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc.72-3353 Filed 3-3-72;8:52 am] 


[Project 13] 

NIAGARA MOHAWK POWER CORP. 
Notice of Issuance of Annual License 

February 29, 1972. 

On March 2, 1970, Niagara Mohawk 
Power Corp., Licensee for Green Island 
Project No. 13 located in the vicinity of 
the town of Green Island, Albany 
County, N.Y., on the Hudson River filed 
an application for a new license under 
section 15 of the Federal Power Act and 
Commission regulations thereunder 
(§§16.1-16.6). Licensee also made a 
supplemental filing pursuant to Commis¬ 
sion Order No. 384 on December 28, 1970. 

The license for Project No. 13 w r as is¬ 
sued effective March 3, 1921, for a period 
ending March 2, 1971. An annual license 
was issued from the original date of ex¬ 


piration until March 2, 1972. In order 
to authorize the continued operation of 
the project pursuant to section 15 of the 
Act pending completion of licensee’s ap¬ 
plication and Commission action thereon 
it is appropriate and in the public inter¬ 
est to issue an annual license to Niagara 
Mohawk Power Corp. for continued oper¬ 
ation and maintenance of Project No. 13. 

Take notice that an annual license is 
issued to Niagara Mohawk Power Corp. 
(Licensee) under section 15 of the Fed¬ 
eral Power Act for the period March 3, 
1972 to March 2, 1973, or until Federal 
takeover, or the issuance of a new license 
for the project, whichever comes first, 
for the continued operation and main¬ 
tenance of the Green Island Project No. 
13, subject to the terms and conditions 
of its license. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc.72-3355 Filed 3-3-72;8:52 am] 


[Docket No. CI72-528] 

PRAIRIE PRODUCING CO. 

Notice of Application 

March 2,1972. 

Take notice that on February 28, 1972, 
Prairie Producing Co. (applicant), 504 
The Main Building, Houston, Tex. 77002, 
filed in Docket No. CI72-528 an applica¬ 
tion pursuant to section 7 (c) of the Nat¬ 
ural Gas Act for a certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of natural 
gas in interstate commerce to Trunkline 
Gas Co. from the East Lake Creek Field, 
Montgomery County, Tex., all as more 
fully set forth in the application which 
is on file with the Commission and open 
to public inspection. 

Applicant proposes to sell natural gas 
for 1 year from the date of initial deliv¬ 
ery within the contemplation of § 2.70 
of the Commission’s General Policy and 
Interpretations (18 CFR 2.70) at the 
rate of 30 cents per Mcf at 14.65 p.s.i.a. 
The estimated daily sales volume is 2,000 
Mcf of gas. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions 
to intervene. Therefore, any person de¬ 
siring to be heard or to make any pro¬ 
test with reference to said application 
should on or before March 13, 1972, file 
with the Federal Power Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure (18 
CFR 1.8 or 1.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action 
to be taken but will not serve to make the 
Protestants parties to the. proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s rules. 


Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed, 
or if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc.72-3376 Filed 3-3-72;8:54 am] 


[Project 120] 

SOUTHERN CALIFORNIA EDISON CO. 
Notice of Issuance of Annual License 
February 29, 1972. 

On February 12, 1970, Southern Cali¬ 
fornia Edison Co., licensee for Big Creek 
No. 3 Project No. 120 located in the 
vicinity of Fresno, Kern, Madera, Los 
Angeles, and Tulare Counties, Calif ., on 
the San Joaquin River filed an applica¬ 
tion for a new license under section 15 
of the Federal Power Act and Commis¬ 
sion regulations thereunder (§§ 16.1- 
16.6). Licensee also made a supplemental 
filing pursuant to Commission Order No. 
384 on August 20.1970. 

The license for Project No. 120 was 
issued effective June 8, 1922, for a period 
ending March 3, 1971. An annual license 
was issued from the original date of ex¬ 
piration until March 3, 1972. In order 
to authorize the continued operation of 
the project, pursuant to section 15 of the 
Act pending completion of licensee's ap¬ 
plication and Commission action thereon 
it is appropriate and in the public inter¬ 
est to issue an annual license to South¬ 
ern California Edison Co. for continued 
operation and maintenance of Project 
No. 120. 

Take notice that an annual license is 
issued to Southern California Edison Co. 
(licensee) under section 15 of the Fed¬ 
eral Power Act for the period March 4. 
1972, to March 3, 1973, or until Federal 
takeover, or the issuance of a new license 
for the project, whichever comes first, 
for the continued operation and mainte¬ 
nance of the Big Creek No. 3 Project No. 
120, subject to the terms and conditions 
of its license. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc.72-3356 Filed 3-3-72;8:52 am] 
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(Docket No. CS72-739, etc.( 

SOHYDE PRODUCTION COMPANY, 
INC., ET AL. 

Notice of Applications for “Small 
Producer” Certificates 1 

February 29,1972. 

Take notice that each of the applicants 
listed herein has filed an application 
pursuant to section 7(c) of the Natural 
Gas Act and S 157.40 of the regulations 
thereunder for a “small producer” cer¬ 
tificate of public convenience and neces¬ 
sity authorizing the sale for resale and 
delivery of natural gas in interstate com¬ 
merce. all as more fully set forth in the 
applications which are on file with the 
Commission and open to public inspec¬ 
tion. 

Any person desiring to be heard or to 
make any protest with reference to 
said applications should on or before 
March 28, 1972, file with the Federal 
Power Commission. Washington, D.C. 
20428, petitions to intervene or protests 
in accordance with the requirements of 
the Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10). All pro¬ 
tests filed with the Commission will be 
considered by it in determining the ap¬ 
propriate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file petitions to intervene in ac¬ 
cordance with the Commission’s Rules. 

Take further notice that, pursuant 
to the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission 
on all applications in which no petition 
to intervene is filed within the time 
required herein if the Commission on 
its own review of the matter believes 
that a grant of the certificates is re¬ 
quired by the public convenience and 
necessity. Where a petition for leave to 
intervene is timely filed, or where the 
Commission on its own motion believes 
that a formal hearing is required, fur¬ 
ther notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary . 


Docket No. Date Name of applicant 

filed 


CB72-73B_ 


C872-740... 

CS72-741... 

C872-742... 

C873-743... 

CS72-744... 

CS72-745... 


2-11-73 Sohyde Production Co M Too., 
Oil & Oas Bldg., Suite 640. 
New Orleaoa, La. 70112. 

2- 16-73 Cactus Oil Co., Box 662, 

Pampa. TX 79065. 

3- 16-73 King Oil Co., 35 East ISth, 

Tuten, OK 74115). 

2-17-72 Robert L. Austin, 1111 Vickers 
Tower, Wichita, Kans. 07202. 
2-17-73 Gray Gillette Nicholson, 

309 College Blvd., San 
Antonio. TX 78200. 

2-17-72 SAG Ventures Pwinu. Co., 

No. 2, Campbell PI., 
Camden, NJ. 06101. 

2-17-72 Anthony Grnnatelli, 

8TP Corp., 125 Oakton. 

Des Plaines, IL 000] H. 


|PR Doc.72-3357 Piled 3-3-72:8:52 am] 
(Project 67J 

SOUTHERN CALIFORNIA EDISON CO. 
Notice of Issuance of Annual License 

February 29, 1972. 

On February 12, 1970, Southern Cali¬ 
fornia Edison Co., licensee for Big Creek 
No. 2A and No. 8 Project No. 67 located 
in the vicinity of Fresno, Fresno County. 
Calif., on the San Joaquin River filed 
an application for a new license under 
section 15 of the Federal Power Act and 
Commission regulations thereunder 
(§§ 16.1-16.6). Licensee also made a sup¬ 
plemental filing pursuant to Commission 
Order No. 384 on August 21, 1970. 

The License for Project No. 67 was is¬ 
sued effective March 3, 1921, for a period 
ending March 2. 1971. An annual license 
was issued from the original date of ex¬ 
piration until March 2, 1972. In order 
to authorize the continued operation of 
the project pursuant to section 15 of 
the Act pending completion of the li¬ 
censee’s application and Commission ac¬ 
tion thereon it is appropriate and in the 
public interest to issue an annual license 
to Southern California Edison Co. for 
continued operation and maintenance of 
Project No. 67. 

Take notice that an annual license is 
issued to Southern California Edison Co. 
(licensee) under section 15 of the Fed¬ 
eral Power Act for the period March 3, 
1972 to March 2, 1973 or until Federal 
takeover, or the issuance of a new li¬ 
cense for the project, whichever comes 
first, for the continued operation and 
maintenance of the Big Creek No. 2A 
and No. 8 Project No. 67. subject to the 
terms and conditions of its license. 


1 This notice does not provide for con¬ 
solidation for hearing of the several matters 
covered herein. 


Kenneth F. Plumb. 

Secretary. 

(FR Doc.72-3364 Piled 3-3-72:8:52 am( 


FEDERAL RESERVE SYSTEM 

BARNETT BANKS OF FLORIDA, INC. 
Order Approving Acquisition of Bank 

Barnett Banks of Florida, Inc., Jack¬ 
sonville, Fla., a bank holding company 
within the meaning of the Bank Holding 
Company Act, has applied for the Board’s 
approval under section 3(a)(3) of the 
Act (12 U.S.C. 1842(a) (3)) to acquire 80 
percent or more of the voting shares of 
Barnett Bank of West Orlando, Orlando, 
Fla. iBank), a proposed new bank. 

Notice of receipt of the application 
has been given in accordance with sec¬ 
tion 3(b) of the Act, and the time for 
filing comments and views has expired. 
The Board has considered the applica¬ 
tion and all comments received in the 
light of the factors set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)) and 
finds that: 

Applicant controls 31 banks with ag¬ 
gregate deposits of about $943 million, 
representing 6.4 percent of the com¬ 
mercial bank deposits in Florida and 
ranking it third in the State. Since Bank 
is a proposed new bank no existing com¬ 
petition would be eliminated, nor would 
concentration be increased in any 
relevant areas. 

Applicant presently operates four 
banks in the Orlando area; three of these 
four are recently chartered and appli¬ 
cant’s share of deposits in the Orlando 
area is 11.4 percent. Consummation of 
the proposal will not place applicant in 
a dominant position in the Orlando area 
since the largest organization has some¬ 
thing over 40 percent of area deposits, 
and two other organizations are approxi¬ 
mately applicant’s size. Significant bar¬ 
riers to entry will not be raised since the 
population per banking office in Bank’s 
service area will still be relatively high. 
For these reasons and other facts of 
record, the Board concludes that con¬ 
summation of the transaction will not 
adversely affect competition in any 
relevant area. 

The financial and managerial resources 
and future prospects of applicant, its sub¬ 
sidiary banks and Bank are generally 
satisfactory and consistent with approval 
of Jhe application. Considerations relat¬ 
ing to the convenience of the community 
to be served lend some weight to approval 
of the application since the service area 
of Bank appears to be relatively under¬ 
banked and would benefit from an addi¬ 
tional source of services. The Board finds 
that the proposed application is In the 
public interest and should be approved. 

On the basis of the record, the ap¬ 
plication is approved for the reasons 
summarized above. The transaction shall 
not be consummated (a) before the 30th 
calendar day following the date of this 
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order or (b) later than 3 months after 
the date of this order; and (c) Barnett 
Bank of West Orlando, Orlando, Fla., 
sliall be opened for business not later 
than 6 months after the date of this 
order. Each of the periods described in 
(b) and (c) may be extended for good 
cause by the Board, or by the Federal 
Reserve Bank of Atlanta pursuant to 
delegated authority. 

By order of the Board of Governors,* 
February 25, 1972. 

[seal] Tynan Smith, 

Secretary of the Board . 

IFR Doc.72-3275 Filed 3-3-72;8:46 ami 


FLORIDA BANCORP, INC. 

Order Approving Formation of Bank 
Holding Company 

Florida Bancorp, Inc., Pompano Beach, 
Fla., has applied for the Board's approval 
under section 3(a)(1) of the Bank Hold¬ 
ing Company Act (12 U.S.C. 1842(a) (1)) 
of formation of a bank holding company 
through acquisition of 80 percent or more 
of the voting shares of Pompano Beach 
Bank and Trust Co. (Pompano Bank), 
and Oceanside Bank, both located in 
Pompano Beach, Fla. 

Notice of receipt of the application has 
been given in accordance with section 
3(b) of the Act, and the time for filing 
comments and views has expired. The 
Boa I'd has considered the application 
and all comments received in the light 
of the factors set forth in section 3(c) of 
the Act (12 U.S.C. 1842(c)) and finds 
that: 

Applicant, an inactive corporation, was 
formed for the purpose of acquiring 
Pompano Bank (deposits of $38.3 million) 
and Oceanside Bank (deposits of $9.8 
million) . x Applicant, upon consummation 
of the proposal, would control .4 percent 
of aggregate commercial bank deposits 
in Florida, and would become the State’s 
25 th largest bank holding company. In 
the North Broward County-Boca Raton 
area (the relevant banking market), ap¬ 
plicant would become the fourth largest 
of seven competing banking organiza¬ 
tions, and would control 11.7 percent of 
market area deposits. 

The two banks that would form the 
holding company group are located in 
Pompano Beach. In spite of the overlap¬ 
ping service area of the two banks, for¬ 
mation of the holding company would 
not eliminate any substantial amount of 
present competition nor would it likely 
foreclose potential competition because 
of the close affiliation of the two banks. 
Oceanside Bank was organized in 1969 by 
the stockholders of Pompano Bank; 
common stockholders have continuously 
owned more than 51 percent of the stock 
of both banks. The two banks have a 


•Voting for this action: Chairman Burns 
and Governors Robertson, Mitchell, Daane, 
Brimmer, and Sheehan. Absent and not vot¬ 
ing: Governor Malsel. 

1 Banking data are as of June 30, 1971, and 
reflect holding company formations and ac¬ 
quisitions approved through Jan. 31, 1972. 


common auditor, share advertising, par¬ 
ticipate a substantial amount of loans 
with the other, and their disaffiliation 
appears unlikely. The proposed holding 
company would compete with two bank 
holding companies in rapidly growing 
Broward County, and it appears that the 
formation would not adversely effect 
other area banks. 

The managment of applicant and the 
banks to be acquired is generally satis¬ 
factory. Applicant plans to increase the 
capital of both banks; prospects for the 
group are favorable and banking factors 
are consistent with approval. Conven¬ 
ience and needs aspects of the proposal 
are consistent with, and lend some 
weight toward approval. The holding 
company form of organization would in¬ 
crease operating efficiencies with respect 
to loan participations, trust and financial 
advisory services, purchasing, and the in¬ 
terchanging of personnel. It is the 
Board’s judgment that the proposed 
transaction would be in the public in¬ 
terest and that the application should be 
approved. 

On the basis of the record, the appli¬ 
cation is approved for the reasons sum¬ 
marized above. The transaction shall not 
be consummated (a) before the 30th 
calendar day following the date of this 
order or (b) later than 3 months after 
the date of this order, unless such period 
is extended for good cause by the Board, 
or by the Federal Reserve Bank of At¬ 
lanta pursuant to delegated authority. 

By order of the Board of Governors, 3 
February 25, 1972. 

[seal] Tynan Smith, 

Secretary of the Board. 

[FR Doc.72-3276 Filed 3-3-72,8:46 am) 


JACOBUS CO. AND INLAND 
FINANCIAL CORP. 

Order Approving Acquisition of Bank 

The Jacobus Co. (Jacobus) and its ma¬ 
jority owned subsidiary Inland Financial 
Corp. (Inland), both of Milwaukee, Wis., 
bank holding companies within the 
meaning of the Bank Holding Company 
Act, have applied for the Board’s ap¬ 
proval under section 3(a)(3) of the Act 
(12 U.S.C. 1842(a)(3)) to acquire 100 
percent (less directors’ qualifying 
shares) of the voting shares of Heritage 
Bank-Mayfair, Wauwatosa, Wis. (Bank). 
The acquisition will be made by Inland 
and as a result Jacobus will indirectly 
acquire voting shares of the Bank. 

Notice of receipt of the application has 
been given in accordance with section 
3(b) of the Act, and the time for filing 
comments and views has expired. The 
Board has considered the applications 
and all comments received in the light 
of the factors set forth in section 3(c) of 
the Act (12 U.S.C. 1842(c)). and finds 
that: 


•Voting for this action: Chairman Burns 
and Governors Robertson, Mitchell, Daane, 
Brimmer, and Sheehan. Abeent and not vot¬ 
ing: Governor Maisel. 


Applicants control one bank with ag¬ 
gregate deposits of approximately $46 
million, representing 0.5 percent of the 
commercial bank deposits in Wisconsin. 
Since Bank was only opened on Decem¬ 
ber 13, 1971, its acquisition by applicants 
would not significantly increase their 
share of deposits in any relevant area. 

Applicants’ only banking subsidiary is 
located in the Milwaukee area which in¬ 
cludes Wauwatosa. However, that sub¬ 
sidiary controls under 1 Y 2 percent of de¬ 
posits in the market and the acquisition 
of Bank will not have any significant ad¬ 
verse effects on present or potential com¬ 
petition. Rather, Bank’s acquisition by 
applicants could have a procompetitive 
impact on the Milwaukee area, since 
affiliation of Bank with Inland should 
make Bank a stronger competitor in an 
area where there are many subsidiaries 
of major Wisconsin bank holding com¬ 
panies. 

The financial and managerial re¬ 
sources and future prospects of appli¬ 
cants, its subsidiary bank, and Bank are 
generally satisfactory and consistent 
with approval of the application. In this 
connection, applicants have assured the 
Board that the acquisition debt relating 
to Bank will shortly be paid off through 
the proceeds obtained from sale of 
capital stock. Considerations relating to 
the convenience of the community to be 
served lend some weight for approval of 
the applications, since Bank proposes to 
offer some services which are not widely 
available in the area at the present time. 

Jacobus is a bank holding company 
only through its ownership of Inland. To 
be able to expand its activities outside of 
the field of banking. Jacobus has filed an 
irrevocable declaration with the Board 
pursuant to 12 CFR 225.4(d) that it will 
cease to be a bank holding company by 
January 1, 1981. Normally, the Board 
would not approve acquisition of another 
bank by a company that has filed such 
a declaration. However, Jacobus has 
committed itself to divest itself of its in¬ 
terest in Inland within 90 days of the 
passage of any enabling legislation per¬ 
mitting distribution of Inland shares to 
Jacobus shareholders on a tax-free basis. 
Legislation is pending which is similar 
to that included in the original Bank 
Holding Company Act, and under the 
proposed legislation Jacobus could divest 
itself of Inland on a tax-free basis. In¬ 
land would thereupon become an inde¬ 
pendent multibank holding company. 
Thus, approval of the application would 
be in the public interest by separating 
nonbanking activities from banking at 
an earlier time than divestiture is re¬ 
quired by statute. 

Upon consummation of the proposed 
transaction, Jacobus shall divest itself 
of Inland within 90 days of the passage 
of legislation such as referred to above, 
and, in any event, applicants shall not 
retain or acquire any nonbank shares or 
engage in any nonbanking activities to 
a greater extent or for a longer period 
than would apply in the case of a bank 
holding company which became such on 
the date of such consummation, except to 
the extent otherwise permitted in any 
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regulation of the Board hereafter 
adopted specifically relating to the effect 
of the acquisition of an additional bank 
on the status of nonbank shares and 
activities of a one-bank holding company 
formed prior to 1971, or unless the Board 
fails to adopt any such regulation before 
the expiration of 2 years after the con¬ 
summation of the proposed acquisition. 

On the basis of the record, the appli¬ 
cations are approved for the reasons 
summarized above. The transaction shall 
not be consummated (a) before the 30th 
calendar day following the date of this 
order or (b) later than 3 months after 
the date of this order, unless such period 
is extended for good cause by the Board, 
or by the Federal Reserve Bank of Chi¬ 
cago pursuant to delegated authority. 

By order of the Board of Governors, 1 
February 25, 1972. 

(seal] Tynan Smith. 

Secretary of the Board. 

(FR Doc.72 -3277 Filed 3-3-72;8 : 46 am ] 


MOUNTAIN BANKS, LTD. 


Order Approving Acquisition of 
Nonbanking Companies 


Mountain Banks, Ltd., has applied for 
the Board’s approval under section 4 
<c) (8) of the Act (12 U.S.C. 1843(c) (8)) 
to acquire all the shares of each of the 
following companies: Plaza Finance Co., 
Pueblo, Colo.; Valley Industrial Bank, 
Blende, Colo.; Bankers Motor Leasing, 
Inc., Colorado Springs, Colo.; and Chero¬ 
kee Life Insurance Co., Phoenix, Ariz. 
These nonbanking companies, as well as 
a bank, are now owned by Rocky Moun¬ 
tain Financial Services, Inc., Colorado 
Springs, Colo., a registered bank holding 
company. Mountain Banks, Ltd., has to¬ 
day received the Board’s permission to 
become a bank holding company through 
the acquisition of 51 percent or more of 
the voting shares of five banks located in 
Colorado. 


Notice of the application, affording 
opportunity for interested persons to sub¬ 
mit comments and views, has been duly 
published. The time for filing comments 
and views has expired and all those re¬ 
ceived have been considered. 

Plaza Finance Co. is engaged in the 
business of a finance company. Valley 
Industrial Bank is engaged in the busi¬ 
ness of an industrial bank and does not 
accept demand deposits. Both Plaza Fi¬ 
nance Co. and Valley Industrial Bank en¬ 
gage in certain insurance agency activi¬ 
ties which are directly related to their 
extensions of credit. Bankers Motor 
Leasing, Inc. engages in full payment 
leasing of automobiles. The operation by 
a bank holding company of companies 
engaged in the above activities has previ¬ 
ously been determined by the Board to be 
cioseiy related to banking. 12 CFR 
(1> * * (2>> (6) - (9> - (ll) - Cfoer- 
I* 6 ® i e Insurance Co. formerly en¬ 
gaged in the business of reinsuring credit 


. * V I° r this action: Chairman Burn; 
vVt. T°« ernor8 Robeson, Mitchell, Daane 
Malsel * Brimmer, and Sheehan. 


life and disability insurance but has ter¬ 
minated all business activities and Appli¬ 
cant is not seeking approval for it to en¬ 
gage in any activities. 

Plaza Finance Co. ($2.4 million in as¬ 
sets) 1 is a consumer finance company 
doing business in Fhieblo, Colorado 
Springs, Longmont, and Fort Collins.* In 
Pueblo and Colorado Springs (where ap¬ 
plicant will have bank subsidiaries), 
Plaza Finance is a relatively small com¬ 
petitor, having only $0.8 million of loans 
outstanding in Pueblo, and $0.4 million 
of loans outstanding in Colorado 
Springs; it appears that, in each city, 
over 50 companies make consumer loans. 
Accordingly, the proposed acquisition of 
Plaza Finance would appear to have only 
very slight adverse effects on competition 
in the relevant markets. 

Valley Industrial Bank makes con¬ 
sumer loans in the Pueblo market, where 
applicant has two bank subsidiaries. The 
industrial bank, however, has only $1.1 
million in outstanding loans in a mar¬ 
ket where over 50 consumer lenders com¬ 
pete. Accordingly, the proposed acquisi¬ 
tion of Valley Industrial Bank would ap¬ 
pear to have only slightly adverse ef¬ 
fects on competition in the Pueblo 
market. 

Bankers Motor Leasing, Inc., which 
leases automobiles in the Colorado 
Springs area, does not compete with any 
of the proposed subsidiaries of Moun¬ 
tain Banks, Ltd. There is no evidence in 
the record indicating that consummation 
of the proposed transactions would result 
in any undue concentration of resources, 
unfair competition, conflict of interests, 
unsound banking practices, or other ad¬ 
verse effects on the public interest. 

Consummation of applicant’s proposed 
nonbanking acquisitions would result in 
greater efficiency through the use of cen¬ 
tralized auditing and computer services. 
Several of the proposed subsidiaries ap¬ 
pear to be unable to expand their activi¬ 
ties significantly because they lack access 
to additional funds from banks or from 
their present parent company, Rocky 
Mountain Financial Services. Inc. Moun¬ 
tain Banks, Ltd., which has access to 
substantial financial resources, could 
provide these companies with needed 
funds, thereby allowing the companies 
to expand their services to the public. 
On balance, the Board concludes that 
these public benefits outweight any ad¬ 
verse effects on competition. 

On the basis of the foregoing and other 
considerations reflected in the record, 
the Board lias determined that the bal¬ 
ance of the public interest factors the 
Board is required to consider under sec¬ 
tion 4(c) (8) of the Act is favorable, and 
the application is hereby approved. This 
determination is subject to the condi¬ 
tions set forth in § 225.4(c) of Regulation 
Y and to the Board’s determination of 
the activities of a holding company or 
any of its subsidiaries as the Board finds 


1 Asset data for Plaza Finance Co. and for 
other proposed subsidiaries are as of Dec. 
1970. 

* Plaza Finance also owns First Industrial 
Loan Co., Greeley, Colo., with outstanding 
loans of $0.3 million. 


necessary to assure compliance with the 
provisions of the Act and the Board’s 
regulations and orders issued there¬ 
under. or to prevent evasions thereof. 

By order of the Board of Governors,* 
February 25.1972. 

(seal! Tynan Smith, 

Secretary of the Board . 

(FR Doc.72-3278 Filed 3-3-72;8:46 am] 


MOUNTAIN BANKS, LTD. 

Order Approving Formation of Bank 
Holding Company 

Mountain Banks, Ltd., Colorado 
Springs, Colo., has applied for the 
Board’s approval under section 3(a)(1) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) of formation of a 
bank holding company through acquisi¬ 
tion of 51 percent or more of the voting 
shares of The Exchange National Bank 
of Colorado Springs, Colorado Springs 
(Exchange National); The First National 
Bank of Pueblo, Pueblo (First National); 
Cherry Creek National Bank. Denver 
(Cherry Creek National); South Denver 
National Bank, Glendale (South Denver 
National); and Park National Bank of 
Pueblo, Pueblo (Park National), all in 
Colorado. 

Notice of receipt of the application 
has been given in accordance with sec¬ 
tion 3(b) of the Act, and the time for 
filing comments and views has expired. 
The Board has considered the applica¬ 
tion and all comments received in the 
light of the factors set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)) and 
finds that: 

Applicant proposes to acquire Cherry 
Creek National ($37.5 million in de¬ 
posits), the 11th largest of 81 banks in 
the Denver banking market, and South 
Denver National ($10.2 million in de¬ 
posits). the 38th largest bank in that 
market. Cherry Creek National controls 
1.4 percent and South Denver National 
controls 0.4 percent of total deposits in 
commercial banks in the market. South 
Denver National has been affiliated with 
Cherry Creek National since it was or¬ 
ganized in 1963; the President of Cherry 
Creek National serves also as chairman 
of the board of South Denver National, 
and more than 92 percent of South Den¬ 
ver National's stock is owned by Cherry 
Creek National stockholders controlling 
90 percent of the stock of the latter bank. 
A change in this common control in the 
foreseeable future appears unlikely. Ac¬ 
cordingly, consummation of the proposal 
would not appear to eliminate any mean¬ 
ingful existing or potential competition 
between the two banks. 

Applicant further proposes to acquire 
control of three other banks now under 
common control: First National ($57.5 
million in deposits), Park National ($4.7 
million in deposits), and Exchange Na¬ 
tional ($72.6 million). One individual, 
through family holdings of stock and as 


•Voting for this action: Chairman Burns 
and Governors Robertson. Mitchell. Daane. 
Brimmer, and Sheehan. Absent and not vot¬ 
ing: Governor Maisel, 
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of Rocky Mountain Financial Services, 
Inc. a one-bank holding company pres¬ 
ently owning Park National. This matter 
was separately considered by the Board 
under section 4(c) (8) of the Act and is 
the subject of another order issued today 
by the Board. 

On the basis of the record, the appli¬ 
cation is approved for the reasons sum¬ 
marized above. The transaction shall not 
be consummated (a) before the 30th cal¬ 
endar day following the date of this order 
or (b) later than 3 months after the date 
of this order, unless such period is ex¬ 
tended for good cause by the Board, or 
by the Federal Reserve Bank of Kansas 
City pursuant to delegated authority. 

By order of the Board of Governors, 1 
February 25. 1972. 

[seal] Tynan Smith, 

Secretary of the Board. 

|PR Doc.72-3279 Piled 3-3-72;8:46 am] 


U.S. BANCORP 

Order Approving Retention of Shares 
of U.S. Datacorp 

U.S. Bancorp, Portland, Oreg., a bank 
holding company registered under the 
Bank Holding Company Act of 1956, as 
amended, has applied for the Board’s 
approval under section 4(c)(8) of the 
Act and § 225.4(b) (2) of the Board’s 
Regulation Y to retain shares of U.S. 
Datacorp, Portland, Oreg. Notice of the 
application, affording opportunity for in¬ 
terested persons to submit comments and 
views, was duly published (36 F.R. 
23840). The time for filing comments and 
views has expired, and none have been 
received. 

The Board has determined that cer¬ 
tain types of data processing activities 
are closely related to banking (12 CFR 
225.4(a)(8)). A bank holding company 
may own shares of a company engaged 
in such activities if such ownership is 
consistent with the relevant factors spec¬ 
ified in section 4(c) (8) of the Act. 

Applicant’s only banking subsidiary 
is United States National Bank of Oregon 
(deposits $1.5 billion), the second largest 
bank in Oregon, with control of 37.7 per¬ 
cent of the total commercial bank de¬ 
posits in the State. The data processing 
operations it formerly conducted were 
transferred to U.S. Datacorp when that 
company was organized by applicant in 
January 1971 (apparently on authority 
of section 4(0(5) of the Act). Those 
operations were conducted principally in 
Portland, where the offices of United 
States National Bank of Oregon w r ere 
located. Applicant expanded the scope 
and range of U.S. Datacorp’s activities 
(all of the type described in 12 CFR 
225.4(a)(8)) by acquiring, immediately 
after the organization of Datacorp, the 
assets of Data Planning Corp., Seattle, 
Wash., a going concern. (Hence, the 


Board treats the application to retain the 
shares of U.S. Datacorp as an application 
also to retain the assets of Data 
Planning.) 

At the time of its acquisition by appli¬ 
cant, Data Planning was offering data 
processing services in the local Seattle 
market that were, for the most part, 
similar to the data processing services 
offered by applicant's subsidiaries. It w as 
also supplying a computer output micro¬ 
film service, for which the relevant mar¬ 
ket included both Portland and Seattle. 

At the time of the acquisition, appli¬ 
cant competed in the data processing 
field in Portland with three bank or 
bank-related firms and 36 other com¬ 
panies. Data Planning was competing in 
the Seattle market with 42 banks and 80 
other companies in the data processing 
field. In view of the relatively small 
amount of data processing performed by 
applicant and Data Planning, the large 
number of competitors in the market 
area of each, the distance between mar¬ 
ket areas, and other such considerations, 
it appears that applicant and Data 
Planning were not significant competi¬ 
tors with each other at the time of the 
acquisition, nor that they would become 
such in the future. Moreover, it appears 
likely that U.S. Bancorp, through U.S. 
Datacorp, will be able to expand the 
range of services offered to the public. 
The Board concludes that the acquisition 
by applicant of the assets of Data 
Planning did not have significant anti¬ 
competitive effects: that the continued 
operation of U.S. Datacorp by applicant 
will not have significant anticompetitive 
effects: and that, on balance, the public 
benefits to be expected by permitting U.S. 
Bancorp to retain shares of U.S. Data¬ 
corp outweigh any possible adverse ef¬ 
fects on competition. 

On the basis of the foregoing and other 
considerations reflected in the record, the 
Board has determined that the balance 
of the public interest factors the Board 
is required to consider under section 4ic) 
(8) is favorable. Accordingly, the ap¬ 
plication is approved, and the applicant 
is hereby permitted to engage in the ac¬ 
tivities conducted by U.S. Datacorp that 
are authorized by 12 CFR 225.4(a)(8). 
This determination is subject to the con¬ 
ditions set forth in § 225.4(c) of Regula¬ 
tion Y and to the Board’s authority to 
require such modification or termination 
of the activities of a holding company or 
any of its subsidiaries as the Board finds 
necessary to assure compliance with the 
provisions and purposes of the Act and 
the Board’s regulations and orders is¬ 
sued thereunder, or to prevent evasion 
thereof. 

By order of the Board of Governors, 1 
February 25, 1972. 

[seal] Tynan Smith, 

Secretary of the Board. 

IFR Doc.72-3280 Filed 3-3-72; 8:46 ami 


beneficiary of family trusts, controls 52 
percent of First National, 63 percent of 
Park National, and 55 percent of Ex¬ 
change National. First National, the 
largest bank in the Pueblo banking mar¬ 
ket, and Park National, the seventh 
largest of nine banks in that market, 
control 34.9 percent and 2.8 percent, re¬ 
spectively. of total deposits in commer¬ 
cial banks in the market. Park National 
was established hi 1963 as an affiliate 
of First National and has remained an 
affiliate since that time. Exchange Na¬ 
tional controls 18.7 percent of total com¬ 
mercial bank deposits ni the Colorado 
Springs banking market which is lo¬ 
cated 43 miles south of Pueblo. In view 
of the existing relationships between the 
banks and in view of the fact that these 
relationships appear unlikely to end in 
the foreseeable future, it appears that 
consummation of this proposal would 
not eliminate any meaningful existing 
or potential competition between these 
three banks. 

The two banks in the Denver banking 
market are located approximately 65 
miles from Exchange National and 108 
miles from First National and Park Na¬ 
tional. In view of the distances sepaiat- 
ing the Denver area banks and the three 
other banks, the numerous intervening 
banks, and Colorado’s law’s prohibiting 
branching, there appears to be no ex¬ 
isting competition between the two 
groups, and such competition appears 
unlikely to develop. 

Consummation of the propsal would 
create the State’s seventh largest bank¬ 
ing organization and the sixth largest 
multibank holding company, controlling 
3.9 percent of the State’s total commer¬ 
cial bank-deposits. Applicant should thus 
be able to provide more effective com¬ 
petition to the other holding companies 
in the three banking markets where its 
proposed bank subsidiaries are located. 

Formation of the holding company 
would permit the banks to make larger 
loans through participation agreements, 
would enable more funds to be channeled 
into mortgage lending through Exchange 
National’s mortgage lending department, 
and would coordinate and improve the 
effectiveness of the trust activities of 
First National and Exchange National. 
The banks should benefit from the sav¬ 
ings resulting from more efficient audit¬ 
ing, data processing, management selec¬ 
tion, training and succession, and 
marketing functions. Applicant also in¬ 
tends to construct new banking houses 
for Exchange National and Park Na¬ 
tional. Considerations related to the con¬ 
venience and needs of the communities 
to be served lend weight toward approval. 

The financial and managerial re¬ 
sources and future prospects of applicant 
are dependent on its proposed bank sub¬ 
sidiaries, all of whose resources and pros¬ 
pects are satisfactory and consistent with 
approval. It is the Board’s judgment that 
the transaction is in the public interest 
and that the application should be 
approved. 

In connection with the present appli¬ 
cation, applicant has applied to acquire 
substantially all of the nonbanking assets 


1 Voting for this action: Chairman Bums 
and Governors Robertson, Mitchell, Daane, 
Brimmer, and Sheehan. Absent and not vot¬ 
ing: Governor Malsel. 


1 Voting for this action: Chairman Burns 
and Governors Robertson. Mitchell, Daane, 
Brimmer, and Sheehan. Absent and not vot¬ 
ing: Governor Maisel. 
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WYOMING BANCORPORATION 
Acquisition of Bank 

Wyoming Bancor por at ion, Cheyenne, 
Wyo., has applied for the Board’s ap¬ 
proval under section 3(a) (3) of the Bank 
Holding Company Act (12 U.S.C. 1842(a) 
(3)) to acquire 90 percent or more of 
the voting shares of University National 
Bank of Laramie, Laramie, Wyo. The 
factors that are considered in acting on 
the application are set forth in section 
3<o of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment 
on the application should submit his 
views in writing to the Secretary, Board 
of Governors of the Federal Reserve 
System. Washington, D.C. 20551, to be 
received not later than March 20. 1972. 

Board of Governors of the Federal 
Reserve System. February 28, 1972. 

I seal 1 Tynan Smith. 

Secretary of the Board. 

| PR Doc.72-3281 Filed 3-3-72:8:47 am| 


INTERAGENCY TEXTILE 
ADMINISTRATIVE COMMITTEE 

CERTAIN COTTON TEXTILES AND COT¬ 
TON TEXTILE PRODUCTS PRODUCED 
OR MANUFACTURED IN POLAND 

Entry or Withdrawal From Warehouse 
for Consumption 

February 29, 1972. 
On March 15, 1967, the U.S. Govern¬ 
ment, in furtherance of the objectives of, 
and under the terms of. the Long-Term 
Arrangement Regarding International 
Trade in Cotton Textiles done at Geneva 
on February 9, 1962. concluded a com¬ 
prehensive bilateral agreement with the 
Government of the Polish People’s Re¬ 
public concerning exports of cotton 
textiles and cotton textile products from 
Poland to the United States. On Febru¬ 
ary 25, 1970. the two Governments ex¬ 
changed notes amending the bilateral 
agreement of March 15, 1967. Among 
the provisions of the agreement, as 
amended, are those applying specific 
export limitations to Categories 19, 26 
'including a sublimit on duck fabric). 28. 
*2 43. 46. 53, 60, and 62, for the third 
amended agreement year beginning 
March 1, 1972. 

There is published below a letter of 
February 29. 1972, from the Chairman 
of the President’s Cabinet Textile Ad¬ 
visory Committee to the Commissioner 
of Customs, directing that the amounts 
of cotton textile products in the above 
categories, produced or manufactured m 
Roland, which may be entered or wlth- 
. awn from warehouse for consumption 
jn the United States for the 12-month 
Period beginning on March 1, 1972, and 
extending through February 28, 1973, be 
united to certain designated levels. This 
etter and the actions pursuant thereto 
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are not designed to implement all of 
the provisions of the bilateral agreement, 
as amended, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Stanley Neiimer, 
Chairman. Interagency Textile 
Administrative Committee, 
and Deputy Assistant Secre¬ 
tary for Resources. 

Secretary of Commerce 

PRESIDENT'S CABINET TEXTILE ADVISORY 
COMMITTEE 

Commissioner of Customs. 

Department of the Treasury. 

Washington. D C. 20226. 

February 29. 1972. 

Dear Mr. Commissioner: Under the terms 
of the Long-Term Arrangement Regarding 
International Trade in Cotton Textiles done 
at Geneva on February 9. 1962, pursuant to 
the bilateral cotton textile agreement of 
March 15. 1967. as amended, between the 
Governments of the United States and the 
Polish People’s Republic, and li> accordance 
with the proceduers outlined in Executive 
Order 11052 of September 28, 1962, as 

amended by Executive Order 11214 of April 7. 
1965. you are directed to prohibit, effective 
March L. 1972, and for the 12-month period 
extending through February 28. 1973. entry 
Into the United States for consumption and 
withdrawal from warehouse for consumption, 
of cotton textile products In Categories 19. 
26, 28, 42. 43, 46. 53, 60, and 62, produced or 
manufactured in the Polish People’s Re¬ 
public, in excess of the following 12-month 
levels of restraint: 


12-month level 

Category of restraint 

19 - square yards.. 1.102,500 

26 . . do l ... 1,323, 000 

28 - pieces.. 303, 188 

42 -- dozen. _ 33,075 

43 --- ---do - 66. 150 

40 ... do _ 5.513 

53 -- do _ 3. 308 

60 ---- -do - 17. 229 

62 .... lbs — 187.425 


' OX this amount, not more than 165,375 
square yards may be In duck, T.S.U.S.A. Nos.: 

320.. .01 through 04. 06. 08 

321. —01 through 04, 06. 08 

322. 01 through 04. 06. 08 

326.. .01 through 04. 06, 08 

327.. .01 through 04, 06. 08 

328.. .01 through 04 , 06. 08 

In carrying out this directive, entries of 
cotton textile products in the above cate¬ 
gories produced or manufactured in the 
Polish People’s Republic, and which have 
been exported to the United States from the 
Polish People’s Republic prior to March 1. 
1972, shall, to the extent of any unfilled 
balances, be charged against the levels of 
restraint established for such goods during 
the period March 1. 1971, through Febru¬ 
ary 29. 1972 In the event that the levels of 
restraint established Tor such goods for that 
period have been exhausted by previous en¬ 
tries such goods shall be subject to the levels 
set forth in this letter. 

The levels of restraint set forth above are 
subject to adjustment pursuant to the pro¬ 
visions of the bilateral agreement of 
March 15, 1967. as amended, between the 
Governments of the United States and the 
Polish People’s Republic, which provide in 
part that within the aggregate and appli¬ 
cable group limits, limits on specific cate¬ 
gories may be exceeded by not more than 5 
percent; for the limited carryover of short¬ 
falls In certain categories to the next agree¬ 
ment year: and for administrative arrange- 
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menis. Any appropriate adjustments pursu¬ 
ant to the provisions of the bilateral agree¬ 
ment referred to above, will be made to you 
by letter from the Chairman of the Inter¬ 
agency Textile Administrative Committee. 

A detailed description of the categories in 
terms of T.S.U.S.A. numbers was published 
in the Federal Register on October 9, 1971 
(36 F.R. 19722). 

In carrying out the above directions, entry 
into the United States for consumption shall 
be construed to include entry for consump¬ 
tion into the Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of the Polish- People’s Republic, 
and with respect to imports of cotton tex¬ 
tiles and cotton textile products from the 
Polish People’s Republic, have been deter¬ 
mined by the President’s Cabinet Textile 
Advisory Committee to involve foreign af¬ 
fairs functions of the United States. There¬ 
fore, the directions to the Commissioner of 
Customs, being necessary to the Implemen¬ 
tation of such actions, fall within the foreign 
affairs exception to the notice provisions 
of 5 U.S.C. 553. This letter will be published 
in the Federal Registf.r. 

Sincerely yours. 

Peter G. Peterson, 
Secretary of Commerce, Chairman. 
President's Cabinet Textile Ad¬ 
visory Committee. 

| FR Doc.72 -3399 Filed 3-3 72,8:48 am| 


CERTAIN COTTON TEXTILE PRODUCTS 
PRODUCED OR MANUFACTURED IN 
BRITISH HONDURAS 

Entry or Withdrawal From Warehouse 
for Consumption 

February 29.1972. 

On February 24. 1972, the U.S. Gov¬ 
ernment in furtherance of the objectives 
of, and under the terms of. the Long- 
Term Arrangement Regarding Interna¬ 
tional Trade in Cotton Textiles, done at 
Geneva on February 9, 1962, and ex¬ 
tended through September 30, 1973. 
requested the Government of British 
Honduras to enter into consultations 
concerning exports to the United States 
of cotton textile products in Category 50 
produced or manufactured in British 
Honduras. In that request the U.S. Gov¬ 
ernment stated its view that exports in 
this category from British Honduras 
should be restrained for the 12-month 
period beginning February 24. 1972, and 
extending through February 23. 1973. 

Notice is hereby given that under the 
provisions of articles 3 and 6(c) of the 
Long-Term Arrangement, if no solution 
is mutually agreed upon by the two gov¬ 
ernments within sixty (60) days of the 
date of delivery of the aforementioned 
note, entry and withdrawal from ware¬ 
house for consumption of cotton textile 
products in Category 50 produced or 
manufactured in British Honduras and 
exported from British Honduras on and 
after the date of delivery of such note 
may be restrained. 

Stanley Nehmer. 

Chairman, Interagency Textile 
Administrative Committee, 
and Deputy Assistant Secre¬ 
tary for Resources. 

|FR Doc 72-3400 Filed 3-3-72:8:48 amj 
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SECURITIES AND EXCHANGE 
COMMISSION 

1811-1981J 

ALPHA PLANS 

Notice of Application for Order Declar¬ 
ing That Company Has Ceased To 
Be an Investment Company 

February 28, 1972. 
Notice is hereby given that Alpha 
Plans (Applicant), c/o Alpha Research 
Corp., 2900 First National Bank Tower, 
Atlanta, Ga. 30303, an unincorporated 
association registered as an investment 
company of the unit investment trust 
type under the Investment Company Act 
of 1940 (Act), has filed an application 
pursuant to section 8(f) of the Act for 
an order of the Commission declaring 
that Applicant has ceased to be an in¬ 
vestment company as defined in the Act. 
All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations as 
set forth therein which are summarized 
below. 

Applicant registered under the Act by 
filing a notification of registration on 
Form N-8A and a registration statement 
on Form N-8B-2 on December 15, 1969. 
A registration statement on Form S-6 
for the securities of Applicant was filed 
with the Commission under the Securi¬ 
ties Act of 1933, but said registration 
statement has not been made effective 
and Applicant has requested its with¬ 
drawal. None of the securities covered by 
said registration statement on Form S-6 
were offered or issued publicly. Two pri¬ 
vately placed Single-Payment Contrac¬ 
tual Plans totaling $100,000 which were 
issued have been terminated. 

Section 3(c)(1) of the Act excepts 
from the definition of investment com¬ 
pany any issuer whose outstanding secu¬ 
rities are beneficially owned by not more 
than 100 persons, and which is not mak¬ 
ing and does not presently propose to 
make a public offering of its securities. ' 
Section 8(f) of the Act provides, in 
pertinent part, that when the Commis¬ 
sion, upon application, finds that a reg¬ 
istered investment company has ceased 
to be an investment company, it shall 
so declare by order, and upon the taking 
effect of such order the registration of 
such company shall cease to be in effect. 

Notice is further given that any inter¬ 
ested person may, not later than March 
22, 1972, at‘ 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his in¬ 
terest, the reason for such request and 
the issues, if any, of fact or law proposed 
to be controverted, or he may request he 
be notified if the Commission should or¬ 
der a hearing thereon. Any such com¬ 
munication should be addressed: Sec¬ 
retary, Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally or 
by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon Appll- 
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cant at the address stated above. Proof 
of such service (by affidavit or in case of 
an attorney at law by certificate) shall 
be filed contemporaneously with the re¬ 
quest. At any time after said date as 
provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the application 
herein may be issued by the Commission 
upon the basis of the information stated 
in said application, unless an order for 
hearing upon said application shall be 
issued upon request or upon the Com¬ 
mission’s own motion. Persons who re¬ 
quest a hearing or advice as to whether a 
hearing is ordered will receive notice of 
further developments in this matter in¬ 
cluding the date of the hearing (if or¬ 
dered) and any postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

[seal! Ronald F. Hunt, 

Secretary. 

(PR Doc.72-3304 Filed 3-3-72;8:47 am] 


[70-51511 

ARKANSAS POWER & LIGHT CO. 

Notice of Proposed Issue and Sale of 

First Mortgage Bonds and Preferred 

Stock at Competitive Bidding 

February 29, 1972. 

Notice is hereby given that Arkansas 
Power & Light Co. (Arkansas), Ninth 
and Louisiana Streets, Little Rock, Ark. 
72203, an electric utility subsidiary com¬ 
pany of Middle South Utilities, Inc., a 
registered holding company, has filed an 
application-declaration and an amend¬ 
ment thereto with this Commission, pur¬ 
suant to the Public Utility Holding 
Company Act of 1935 (Act), designating 
section 6(b) of the Act and Rule 50 
promulgated thereunder as applicable 
to the proposed transactions. All inter¬ 
ested persons are referred to the 
application-declaration, which is sum¬ 
marized below, for a complete statement 
of the proposed transactions. 

Arkansas proposes to issue and sell, 
subject to the competitive bidding re¬ 
quirements of Rule 50 promulgated un¬ 
der the Act, $35 million principal amount 
of its First Mortgage Bonds,_per¬ 

cent Series due 2002 (Bonds). The in¬ 
terest rate on the Bonds (which will be 
a multiple of one-eighth of 1 percent) 
and the price, exclusive of accrued in¬ 
terest, to be paid to Arkansas (wdiich 
wall be not less than 100 percent nor 
more than 102% percent of the principal 
amount thereof) will be determined by 
the competitive bidding. The Bonds will 
be issued under Arkansas’ Mortgage and 
Deed of Trust dated as of October 1, 1944 
to Morgan Guaranty Trust of New r York 
and John W. Flaherty, as successor 
trustees, as heretofore supplemented and 
as to be further supplemented by a 22d 
Supplemental Indenture to be dated as 
of April 1, 1972, which includes a pro¬ 
hibition until April 1, 1977, against re¬ 
funding the Bonds with the proceeds of 
funds borrowed at a lower effective in¬ 
terest cost. 


Arkansas also proposes to issue and 
sell, subject to the competitive bidding 
requirements of Rule 50 under the Act, 
150,000 shares of its Cumulative Pre¬ 
ferred Stock (which shall be not less 
a par value $100 per share (Preferred 
Stock). The dividend rate of the Pre¬ 
ferred Stock (wilich shall not be less 
than $100 nor more than $102.75 per 
share) will be determined by the com¬ 
petitive bidding. The terms of the Pre¬ 
ferred Stock will include a prohibition 
until April 1, 1977, against refunding the 
Preferred Stock, directly or indirectly, 
with funds obtained from the issuance 
of debt securities at a low^er effective 
interest cost or of other stock which 
ranks prior to or on a parity with the 
the Preferred Stock as to dividends or 
assets, at low f er effective dividend cost. 

Arkansas proposes to use the net pro¬ 
ceeds from the sale of the Bonds and 
Preferred Stock for the payment of bank 
loans and commercial paper indebted¬ 
ness approximating $25 million incurred 
or estimated to be incurred prior to the 
completion of the proposed financing, to 
pay part of the cost of its construction 
program, and for other corporate pur¬ 
poses. It is stated that the const ruction 
program of Arkansas for 1972 is ex¬ 
pected to result in expenditures of ap¬ 
proximately $117,600,000. Arkansas esti¬ 
mates that it will require approximately 
$42 million of additional funds to finance 
its 1972 construction program which 
funds are expected to be obtained 
through short-term borrbwings from 
banks, the issuance and sale of commer¬ 
cial paper, and the sale of securities, the 
nature and amount of which have not 
been determined. 

Fees and expenses incident to the pro¬ 
posed transactions are estimated at 
$100,000 for the Bonds (including audi¬ 
tors’ fees of $5,000, and counsel fees of 
$26,000): and $37,500 for the Preferred 
Stock (including legal fees of $16,000 
and auditors’ fees of $2,500). The fees 
of counsel for the successful bidders are 
estimated at $10,000 in respect of the 
Bonds and $6,500 in respect of the Pre¬ 
ferred Stock; these fees, together with 
counsel’s out-of-pocket expenses, will be 
paid by such bidders. 

The filing states that the Arkansas 
Public Service Commission and the Ten¬ 
nessee Public Service Commission have 
authorized the issuance and sale of the 
Bonds and Preferred Stock; and that no 
other State commission and no Federal 
commission, other than this Commission, 
has jurisdiction over the proposed 
transactions. 

Notice is further given that any inter¬ 
ested person may. not later than 
March 23, 1972, request in writing that 
a hearing be held on such matter, stating 
the nature of his interest, the reasons 
for such request, and the issues of fact 
or law raised by said application-decla¬ 
ration which he desires to controvert ; or 
he may request that he be notified if 
the Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail (airmail if 
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the person being served is located more 
than 500 miles from the point of mailing) 
upon the applicant-declarant at the 
above-stated address, and proof of serv¬ 
ice (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with 
the request. At any time after said date, 
the application-declaration, as amended 
or as it may be further amended, may be 
granted and permitted to become ef¬ 
fective as provided in Rule 23 of the gen¬ 
eral rules and regulations promulgated 
under the Act, or the Commission may 
grant exemption from such rules as pro¬ 
vided in Rules 20(a) and 100 thereof or 
take such other action as it may deem 
appropriate. Persons who request a hear¬ 
ing or advice as to whether a hearing is 
ordered, will receive notice of further 
developments in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

[seal] Ronald F. Hunt, 

Secretary. 

[FR Doc.72-3306 Filed 3-3-72;8:47 ami 


(File No. 600-11 

DATAMEDIA INTERNATIONAL, INC. 

Order Suspending Trading 

February 28, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, no par value, of Datamedia Inter¬ 
national, Inc., being traded otherwise 
than on a national securities exchange Is 
required in the public interest and for 
the protection of investors: 

It is ordered, Pursuant to section 15 
(c) (5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
February 28, 1972, through March 8. 
1972. 

By the Commission. 

[seal] Ronald F. Hunt, 

Secretary. 

|FR Doc.72-3306 Filed 3-3-72:8:47 am) 


[811-16981 

FIRST HEDGE FUND OF BOSTON, INC. 

Notice of Application for Order De¬ 
claring Company Has Ceased To Be 
an Investment Company 

February 28, 1972. 
Notice is hereby given that First Hedge 
Fund of Boston (Applicant), 1212 Manor 
Building. Pittsburgh, Pa. 15219, a Mas¬ 
sachusetts corporation registered as a 
diversified open-end management in¬ 
vestment company under the Investment 
Company Act of 1940 (Act), has filed 
an application pursuant to section 8(f) 
of the Act for an order of the Commis¬ 
sion declaring that Applicant has ceased 


to be an investment company as defined 
in the Act. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations as set forth therein, 
which are summarized below. 

Applicant registered under the Act on 
August 1, 1968 by filing a notification of 
registration on Form N-8A and a regis¬ 
tration statement on Form N-8B-1. A 
registration statement under the Secu¬ 
rities Act of 1933 C33 Act), on Form S-5 
was filed with the Commission on the 
same date and was declared effective on 
June 16, 1969. Subsequent to the effec¬ 
tive date of the Registration Statement 
under the *33 Act, Applicant sold 
its securities to approximately 35 
individuals. 

On November 27, 1970, Applicant filed 
a post-effective amendment to its ’33 Act 
registration statement and discontinued 
its offering of shares until such amend¬ 
ment should become effective. The post¬ 
effective amendment has not become 
effective, and a request pursuant to Rule 
477 under the *33 Act to withdraw such 
amendment has been filed. 

Applicant represents that it has a 
single class of common stock outstanding 
with a par value of $1. Applicant further 
represents that there are presently a 
total of 15,053 shares of common stock 
outstanding and the net asset value per 
share is $2.40 (or an aggregate of 
$36,127). Applicant presently has a total 
of eleven shareholders all of whom are 
individuals. 

Applicant represents that it has not 
offered its securities to the public since 
on or about November 27, 1970, that it 
has abandoned its plans to continue the 
public offering of its securities and that 
it does not now intend to offer or sell 
any of its securities to the public. 

Section 3(c)(1) of the Act excepts 
from the definition of investment com¬ 
pany any issuer whose outstanding secu¬ 
rities are beneficially owned by not more 
than 100 persons and which is not making 
and does not presently propose to make 
a public offering of its securities. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis¬ 
sion, upon application finds that a reg¬ 
istered investment company has ceased 
to be an investment company, it shall so 
declare by order, and upon the taking 
effect of such order the registration of 
such company shall cease to be in effect. 

Notice is hereby given that any inter¬ 
ested person may, not later than March 
21, at 5:30 pjn., submit to the Commis¬ 
sion in writing a request for a hearing 
on the matter accompanied by a state¬ 
ment as to the nature of his interest, the 
reason for such request and the issues, if 
any, of fact or law proposed to be contro¬ 
verted or he may request he be notified 
if the Commission should order a hearing 
thereon. Any such communication should 
be addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall 
be served personally or by mail (airmail 
if the person being served is located 
more than 500 miles from the point of 
mailing) upon Applicant at the address 
stated above. Proof of such service (by 


affidavit or in case of attorney at law by 
certificate) shall be filed contemporane¬ 
ously with the request. At any time later 
than said date as provided by Rule 0-5 
of the rules and regulations promulgated 
under the Act, an order disposing of the 
application herein may be issued by the 
Commission upon the basis of the infor¬ 
mation stated in such application, unless 
an order for hearing upon said applica¬ 
tion shall be issued upon request or upon 
the Commission's own motion. Persons 
who request a hearing or advice as to 
whether a hearing is ordered will receive 
notice of further developments in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postponements 
thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal] Ronald F. Hunt, 

Secretary. 

| FR Doc.72-3307 Filed 3-3-72;8:47 am ] 


[70-6146] 

NEW ENGLAND ELECTRIC SYSTEM 

Notice of Proposed Amendment of 

Articles of Trust and Solicitation of 

Proxies in Connection Therewith 

February 29, 1972. 

Notice is hereby given that New Eng¬ 
land Electric System (NEES), 20 Turn¬ 
pike Road, Westborough, MA 01581, a 
registered holding company, has filed a 
declaration and an amendment thereto 
with this Commission pursuant to the 
Public Utility Holding Company Act of 
1935 (Act), designating sections 6(a), 
7(e), and 12(e) of the Act and Rule 62 
promulgated thereunder as applicable to 
the proposed transactions. All interested 
persons are referred to the declaration 
which is summarized below, for a com¬ 
plete statement of the proposed trans¬ 
actions. 

NEES proposes to submit to its share¬ 
holders at its annual meeting, to be held 
on April 25,1972, a management proposal 
to amend Article 22 of its Agreement and 
Declaration of Trust to modify the pro¬ 
visions dealing with indemnification of 
its trustees, officers, and directors. It is 
stated that the effect of the proposed 
Article 22 would be to authorize indemni¬ 
fication by NEES of its directors and 
officers against liabilities and expeases, 
including counsel fees reasonably in¬ 
curred, resulting from litigation or 
threatened litigation in which any di¬ 
rector or officer might .be involved as 
a result of his position. NEES also states 
that the proposed amendment is consist¬ 
ent with Massachusetts statutory au¬ 
thorization for indemnification by cor¬ 
porations of officers and directors and 
that the scope of the proposed indemnifi¬ 
cation is limited to the standard which 
would be permissible if NEES were a cor¬ 
poration organized under the laws of 
Massachusetts rather than a Massachu¬ 
setts business trust. 

NEES also states that indemnification 
under the proposed amendment will be 
withheld whenever a director or officer 
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is adjudicated ‘not to have acted in good 
faith in the reasonable belief that his 
action was in the best interest of the 
Company’'. With regard to actions and 
threatened actions resolved by com¬ 
promise agreement, indemnification will 
be available only when a compromise 
agreement is approved as being in the 
best interests of NEES by a disinterested 
majority of its board of directors, or by 
a majority of disinterested directors: 
Provided , That an opinion of independ¬ 
ent legal counsel has been obtained stat¬ 
ing that the director or officer seeking 
indemnification appears to have acted in 
good faith in the reasonable belief that 
his actions were in the best interests of 
the Company, or by a majority of the 
holders of outstanding shares entitled to 
vote, not counting shares owned by any 
interested director or officer. The pro¬ 
posed amendment also clarifies the 
standards of conduct which will entitle 
the Trustee to indemnification, provides 
that directors and officers may rely on 
corporate books and similar material, and 
authorizes the Company to pay expenses 
incurred in advance of a final disposition 
of an action upon receipt of an under¬ 
taking to repay by the director or officer 
should he be determined ultimately not 
entitled to indemnification. In addition, 
the amendment provides that a share¬ 
holder is entitled to indemnification for 
any personal liability incurred solely by 
reason of being a sliareholder. The 
amendment requires the affirmative vote 
of the holders of a majority of the com¬ 
mon shares outstanding, and of two- 
thirds of the Board of Directors. 

It is stated that no fees or commissions 
(including legal fees) will be paid or in¬ 
curred in connection with the proposed 
transactions and that incidental services.' 
estimated at $1,500, will be performed at 
cost by New England Power Service Co., 
an affiliated service company. It is 
further stated that no State commission 
and no Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transactions. 

Notice is hereby given that any inter¬ 
ested person may. not later than March 
15, 1972, request in writing that a hear¬ 
ing be held on such matter, stating the 
nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said declaration which he 
desires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington. D C. 20549. A copy of such 
request should be served personally or 
by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon the 
declarant at the above-stated address, 
and proof of service (by affidavit or, in 
case of any attorney at law, by certifi¬ 
cate) should be filed with the request. 
At any time after said date, the declara¬ 
tion, as amended or as it may be further 
amended, may be permitted to become 
effective as provided in Rule 23 of the 
general rules and regulations promul¬ 


gated under the Act, or the Commission 
may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem 
appropriate. Persons who request a heal ¬ 
ing or advice as to whether a hearing is 
ordered, will receive notice of further 
developments in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal! Ronald F. Hunt, 

Secretary . 

|PR Doc.72-3308 Piled 3-3-72;8:47 am) 


TARIFF COMMISSION 

[TEA-W-131 ] 

BALDWIN-LIMA-HAMILTON CORP. 

Workers’ Petition for Determination of 

Eligibility to Apply for Adjustment 

Assistance; Notice of Invesitgation 

On the basis of a petition filed under 
section 301(a)(2) of the Trade Expan¬ 
sion Act of 1962. on behalf of the workers 
of the Eddy stone, Pa., plant of Baldwin - 
Lima-Hamilton Corp., a subsidiary of 
Armour & Co., which, in turn, is a sub¬ 
sidiary of Greyhound Corp., the U.S. 
Tariff Commission, on March 1, 1972, 
instituted an investigation under section 
301(c)(2) of the act to determine 
whether, as a result in major part of 
concessions granted under trade agree¬ 
ments, articles like or directly competi¬ 
tive with ship-driving propellers (of the 
types provided for in item 657.35 of the 
Tariff Schedules of the United States 
(TSUS) >. hydraulic turbines (of the 
types provided for in item 660.70 of the 
TSUS». and hydraulic forging and extru¬ 
sion presses (of the types provided for in 
item 674.35 of the TSUS) manufactured 
by said firm are being imported into the 
United States in such increased quanti¬ 
ties as to cause, or threaten to cause, the 
unemployment or underemployment of a 
significant number or proportion of the 
workers of such company. 

The petitioners have not requested a 
public hearing. A hearing will be held 
on request of any other party showing a 
proper interest in the subject matter of 
the investigation, provided such request 
is filed within 10 days after the notice 
is published in the Federal Register. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Secretary. U.S. Tariff Commission, 
Eighth and E Streets NW., Washington, 
DC, and at the New York City office of 
the Tariff Commission located in room 
437 of the Customhouse. 

Issued: March 1,1972. 

By order of the Commission. 

[ seal 1 Kenneth R. Mason, 

Secretary. 

[FR Doc.72-3851 Filed 3-3-72;8:52 am] 


INTERSTATE COMMERCE 
COMMISSION 

ASSIGNMENT OF HEARINGS 

March 1. 1972. 

Cases assigned for hearing, postpone¬ 
ment, cancellation, or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation of 
hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 

I & S M-25475, General Increase —Central 
States Territory, now assigned April 17. 
1972, at Washington, D.C., canceled. 

MC 107583 Sub 50, Salem Transportation Co., 
Inc., now assigned March 13, 1972, at Phil¬ 
adelphia, Pa., will be held in Room 313. 
U.S. Customshouse Building. Second and 
Chestnut Streets. 

I & S M-25444, and I & S M-25444. General 
Increase. Eastern Central Territory, now 
assigned March 21, 1972, Washington. D.C., 
is canceled. 

MC 112822 Sub 212. Bray Lines, MC 127028 
Sub 13, Bredehoeft. Produce, now assigned 
March 2, 1972. at Los Angeles, Calif., can¬ 
celed and application dismissed. 

MC 2860 Sub 56, National Freight, Inc., ap¬ 
plication dismissed. 

MC 61592 Sub 223, Jenkins Truck Line, Inc., 
application dismissed. 

MC 120981 Sub 12. Bestway Express, Inc., as¬ 
signed for hearing May 1. 1S72. at Nash¬ 
ville, Tenn., in a hearing room to be later 
designated. 

MC-F-11473, Continental Traltways. Inc.— 
Investigation of Control — Colonial Trail- 
ways, assigned for hearing March 13, 1972. 
In Room 5A15, New Federal BuUding, 1100 
Commerce Street, Dallas, Tex. 

MC—F-11320. Bowman Trucking Company. 
Inc. vs. Delbert J. Spencer, ct al.. assigned 
for hearing May 4, 1972. at the Offices of 
the Interstate Commerce Commission. 
Washington, D.C. 

MC-F-11327, National Freight. Inc.-Uon- 
trol —Cross Transportation, Inc., MC-F- 
11332, Boston & Taunton Transportation 
Co. — Purchase (Portion) — Cross Transpor¬ 
tation. Inc., MC-F-11330, Carton's Express, 
Inc.—Purchase (Portion)—Cross Transpor¬ 
tation, Inc., MC-F-11337, Burgmeyer 
Bros. — Purchase (Portion) — Cross Trans¬ 
portation. Inc., MC-F-11330. Kenmore 
Transportation Co.—Purchase (Portion) — 
Cross Transportation. Inc., MC-F-11343. 
Towers Transportation, Ino. — Purchase 
(Portion) — Cross Transportation, Inc., as¬ 
signed lor hearing May 15. 1972, at the Of¬ 
fices of the Interstate Commerce Commis¬ 
sion, Washington, D.C. 

MC-F—11339, DeHart Motor Lines, Inc.—Pur¬ 
chase — R. D. Fowler Motor Lines, Inc., as¬ 
signed for hearing May 9. 1972, at the Of¬ 
fices of the Interstate Commerce Commis¬ 
sion, Washington D.C. 

MC-F-11380. Ovemlte Transportation Co.— 
Purchase — Tidewater Express Lines Co., 
assigned for hearing May 2, 1972, at the 
Offices of the Interstate Commerce Com¬ 
mission, Washington, D.C. 
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MC-F-l 1389, E. B. Llbe. Inc.—Control—War- 
Hunt Trucking Co., Inc., assigned for hear¬ 
ing May 3, 1972, at the Offices of the Inter¬ 
state Commerce Commission, Washington, 

DC. 

MC 119777 Sub 208, LIgon Specialized Hauler, 
Inc., now assigned March 0, 1972, at Wash¬ 
ington, D.C., postponed indefinitely. 

MC 135960, Jacob Sacker, Dba Fleetwood Ski 
* Sports Club, now assigned March 8. 1972, 
at Chicago. HI., postponed Indefinitely. 

Tseal] Robert L. Oswald, 

Secretary. 

|FR Doc.72-3358 Filed 3-3-72:8:53 am] 
[Rev. S. O. No. 944; ICC Order No. 65] 

ILLINOIS CENTRAL RAILROAD CO. 

Rerouting or Diversion of Traffic 

In the opinion of R. D. Pfahler, agent, 
the Illinois Central Railroad Co. is un¬ 
able to transport traffic over its line to 
and from Helena, Ark., because of bridge 
damage. 

It is ordered , That: 

(a) Rerouting traffic. The Illinois Cen¬ 
tral Railroad Co., being unable to trans¬ 
port traffic over its line to and from 
Helena, Ark., because of bridge damage, 
that carrier is hereby authorized to re¬ 
route or divert such traffic via any avail¬ 


able route to expedite the movement. 
The billing covering all such cars re¬ 
routed shall carry a reference to this 
order as authority for the rerouting. 

(b) Concurrence of receiving roads to 
be obtained. The railroad desiring to di¬ 
vert or reroute traffic under this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rerouting 
or division is ordered. 

(c) Notification to shippers. Each car¬ 
rier rerouting cars in accordance with 
this order shall notify each shipper at 
the time each car is rerouted or diverted 
and shall furnish to such shipper the new 
routing provided under this order. 

(d) Inasmuch as the diversion or re¬ 
routing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
agent shall be the rates which were ap¬ 
plicable at the time of shipment on the 
shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such agent provided 
for in this order, the common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of transpor¬ 
tation applicable to said traffic. Divisions 
shall be, during the time this order re¬ 


mains in force, those voluntarily agreed 
upon by and between said carriers; or 
upon failure of the carriers to so agree, 
said divisions shall be those hereafter 
fixed by the Commission in accordance 
with pertinent authority conferred upon 
it by the Interstate Commerce Act. 

(f) Effective date. This order shall be¬ 
come effective at 4 p.m., February 25, 
1972. 

(g) Expiration date. This order shall 
expire at 11:59 pjn., March 31. 1972. un¬ 
less otherwise modified, changed, or sus¬ 
pended. 

It is further ordered . That this order 
shall be served upon the Association of 
American Railroads, Car Service Divi¬ 
sion, as agent of all railroads subscrib¬ 
ing to the car service and car hire agree¬ 
ment under the terms of that agreement, 
and upon the American Short Line Rail¬ 
road Association; and that it be filed 
with the Director, Office of the Federal 
Register. 

Issued at Washington, D.C., February 
25,1972. 

Interstate Commerce 
Commission, 

[seal] R. D. Pfahler, 

Agent. 

[FR Doc.72^-3359 Filed 3-3-72;8:53 am] 
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RULES AND REGULATIONS 


Title 41—PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 

Chapter 12—Department of 
Transportation 

PROCUREMENT REGULATIONS 

On March 17, 1971, a notice of pro¬ 
posed rule making was published in the 
Federal Register (36 F.R. 5053-5141) 
stating that the Department of Trans¬ 
portation proposed to revise its procure¬ 
ment regulations, as set forth in the 
notice. Interested persons were invited 
to submit written data, views, or argu¬ 
ments within 45 days after publication, 
and this was subsequently extended to 
May 17. 1971. 

Statement of considerations. Fourteen 
organizations submitted written com¬ 
ments on the proposed procurement reg¬ 
ulations. Several subjects in the 
proposed regulations generated com¬ 
ments from more than one of the or¬ 
ganizations. and these will be discussed 
here in detail. 

Five organizations objected to the sug¬ 
gestion in the regulations that a reason¬ 
able fee to a tax-exempt firm would be 
lower than a fee to a commercial firm 
with no tax-exempt status, and to the 
provision that any proposed fee to a tax- 
exempt firm in excess of 5 percent of 
the estimated costs must have the prior 
approval of the Office of the Secretary of 
Transportation. A sixth organization 
objected to the principle of payment of 
any fee to Government-sponsored, tax- 
exempt institutions. We consider our 
proposed regulations on this subject to 
be proper, and they have been retained 
unchanged. We would point out that 
while the 5 percent figure was charac¬ 
terized in some of the comments as a 
ceiling, it is not. Fees in excess of 5 
percent may be awarded to tax-exempt 
firms by the Department of Transporta¬ 
tion, but they will be considered to 
be unusually high fees and must 
accordingly be justified and approved 
by the Office of the Secretary of 
Transportation. 

We received comments from two or¬ 
ganizations concerning the liability 
provisions in the proposed Government- 
Furnished Property clauses. As a result 
of these comments, we have modified the 
instructions to permit use of the Risk of 
Loss provisions of ASPR 7-104.24(c) as 
an alternative to the provisions of the 
standard clause. 

Six organizations expressed disagree¬ 
ment with the patent provisions, gener¬ 
ally because they permit the Govern¬ 
ment to take title to patents generated 
under DOT contracts. To the extent that 
these provisions permit this they are 
consistent with Federal policy as re¬ 
cently reannunciated by the President. 
In any event, the Patent Rights, Title, 
clause actually does not provide auto¬ 
matically for taking title but provides 
for a deferred determination by the 
Secretary as to whether to take title. 
The final patent regulations are sub¬ 


stantially those which were published 
for comment, but as a result of the com¬ 
ments received we are in the process of 
preparing detailed regulations which 
will govern when the Government does 
in fact acquire title and when the con¬ 
tractor would be permitted to retain 
title. 

Five organizations expressed reserva¬ 
tions concerning the Rights in Data pro¬ 
visions. We have made some changes as 
a result of some of the comments re¬ 
ceived. and we will continue to watch 
this area closely as we gain experience 
under the new procedures. 

Four organizations expressed disagree¬ 
ment with the DOT Recovery of Cost 
clause. We continue to feel that it is 
proper for the Government to recover 
its costs of developing products sold to 
the general public and while we have 
made some changes in the provisions as 
a result of comments received, the ma¬ 
terial is substantively the same as that 
which was published for comment. 

We received comments concerning the 
coverage of Service Contracts in general. 
However, in view of the fact that Federal 
policy, generally, in this area is under 
reexamination, we have elected not to 
publish this material at this time, and 
have reserved Subpart 12-50.1 for future 
coverage. 

We received comments on the coverage 
of Architect-Engineer Services, and have 
made changes as a result of those 
commments. 

We received a number of comments on 
various other parts of the regulations, 
many editorial in nature tfnd some sub¬ 
stantive. All of these comments were 
considered and many are reflected in the 
final regulations as changes from the 
proposed regulations. The regulations, as 
revised, are adopted as set forth below. 

Effective date. These regulations shall 
become effective 90 days after publica¬ 
tion in the Federal Register, but may be 
observed earlier. 

Dated: February 11, 1972. 

James M. Beggs, 

Acting Secretary 
of Transportation . 
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12-1.009-2 
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Procurement office. 

12-1.252 

Change order. 

12-1.253 
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12-1.254 

Shall. 

12-1.255 

May. 

Subport 12—1.3—General Policies 

12-1.301 

Methods of procurement. 

12-1.301-1 

Competition. 

12-1.302 

Procurement sources. 

12-1.302-3 

Contracts between the Govern¬ 
ment and Government em¬ 
ployees or business concerns 
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trolled by Government em¬ 
ployees. 

12-1.305 

Specifications. 

12-1.305-3 
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cations. 
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12-1.311 
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ments. 
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Use of liquidated damages pro¬ 
visions in procurement con¬ 
tracts. 
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Policy. 
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12-1.318-50 
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under the disputes clause. 

12-1.318-51 
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12-1.318-52 
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12-1.318-53 
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12-1.320 
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12-1.350 
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12-1.361 

Industrial security. 

12—1.352 

Variation in quantity. 

12-1.353 

Standards of conduct. 

12-1.354 

General procurement policy— 
Departmental orders 

Subpart 12 

-1.4—Procurement Responsibility 
and Authority 

12-1.402 

Authority of contracting offi¬ 
cers. 

12-1.402-50 

Contracting officer’s representa¬ 
tives. 

12-1.450 

Responsibility of procurement 
personnel to question require¬ 
ments and reaffirm their 
validity. 


FEDERAL REGISTER. VOL. 37, NO. 44— SATURDAY, MARCH 4, 1972 





RULES AND REGULATIONS 


4803 
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Ineligible Bidders 
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12-1.5000 

12-1.5001 

Scope of subpart. 

Definition. 

12-1.604-1 

of a list of concerns or in¬ 
dividuals debarred, sus¬ 
pended. or declared ineligible. 
Procedural requirements relat¬ 

12-1.6002 

12-1.5003 

12-1.5004 

12-1.6005 

Applicability. 

Procedures. 

Exercise of options. 

Examples of option provisions. 

12-1.605 

ing to the Imposition of 
debarment. 

Suspension of bidders. 

Subpart 12—1.51—Novation Agreements and 
Change of Name Agreements 

12-1.606 

Agency procedure. 

12-1.5100 

Scope of subpart. 


Subpart 12—1.7—Small Business Concerns 
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Government procurement). 
Agency program direction and 
operation. 

Small business assistance offi¬ 
cer. 

Small business specialists. 
Certificate of competency pro¬ 
gram. 

Applicability and procedure. 
Additional procedures—refer¬ 
rals to SBA for reasons of ca¬ 
pacity or credit. 

Additional procedures—refer¬ 
rals to SBA for reasons other 
than capacity or credit. 
Procurement set-asides for 
small business when an SBA 
representative is not avail¬ 
able. 

General. 

Review of set-aside recom¬ 
mendations initiated by small 
business specialists. 
Withdrawal or modification of 
set-asides. 

Contracting authority. 

Small business set-aside for 
proposed construction pro¬ 
curements. 

Subpart 12—1.8—Labor Surplus Area Concerns 

12-1.807 Report on preference procure¬ 
ment in labor surplus areas. 

Subpart 12—1.9—Reporting Possible Antitrust 
Violations 

12-1.901 General. 


12-1.701 

12-1.701-1 

12-1.704 

12-1.704-1 

12-1.704-2 

12-1.708 

12-1.708-2 

12-1.708-50 

12-1.708-51 

12-1.750 


12-1.750-1 

12-1.750-2 


12-1.750-3 

12-1.750-4 

12-1.751 


Subpart 12—1.11—Qualified Products 

12-1.1150 
12-1.1151 


12-1.1152 

12-1.1153 

12-1.1154 

12-1.1155 

12-1.1166 

12-1.1156-1 

12-1.1157 

12-1.1158 

12-1.1169 

12-1.1160 

12-1.1161 

12-1.1162 


General. 

Justification for inclusion of 
qualification requirements. 

Prior determinations. 

Availability of lists. 

Opportunity for qualification. 

Clarification of qualification re¬ 
quirements. 

Procurement of qualified 
products. 

General. 

Contract provisions. 

Effect of debarment or suspen¬ 
sion. 

Waiver of qualification require¬ 
ment. 

Inadequate competition. 

Reporting nonconformance with 
specification requirements. 

Misuse of QPL Information. 


Subpart 12—1.12—Responsible Prospective 
Contractors 

12-1.1204 Determination of responsibil¬ 
ity or nonresponsibility. 
12-1.1204-1 Requirement. 


12-1.5101 Agreement to recognize a suc¬ 
cessor in interest. 

12-1.5102 Agreement to recognize change 
of name of contractor. 

12-1.6103 Processing novation agreements 
and change of name agree¬ 
ments. 

Subpart 12—1.52—Value Engineering 

12-1.5201 Policy. 

12-1.5202 Value engineering incentives. 

12-1.5202-1 Description. 

12-1.5202-2 Use of value engineering In¬ 
centive clause. 

12-1.5202-3 Types of savings to be shared 
with the contractor. 

12-1.5203 Percentage of contractor shar¬ 
ing. 

12-1.6204 Other considerations. 

12-1.5204-1 Submission of identical value 
engineering change proposals 
under more than one con¬ 
tract. 

Revision of performance incen¬ 
tive provisions. 

Cost allowability. 

Effect of value engineering pay¬ 
ments. 

Evaluation and acceptance. 
Value engineering program re¬ 
quirement. 

Value engineering incentive 
clauses. 

The basic clause. 

Instant contract sharing provi¬ 
sions (clause paragraph (d)). 
Exclusion of collateral savings 
provisions. 

Subpart 12—1.53—Voluntary Refunds 

12-1.5301 General. 

12-1.6302 Solicited refunds. 

12-1.5303 Disposition of voluntary re¬ 

funds. 

Subpart 12—1.54—Acquisition of Equipment by 
Lease, Purchase, or Lease With Option To 
Purchase 


12-1.5204-2 


12-1.5204-3 

12-1.5204-4 


12-1.5205 

12-1.5206 


12-1.5207 


12-1.5207-1 

12-1.5207-2 


12-1.5207-3 


12-1.5401 General. 

12-1.5402 Telewriting equipment and of¬ 
fice copying machines. 

12-1.5403 Automatic data processing 
equipment. 

12-1.5404 Lease/purchase determinations. 

12-1.5405 Selecting the method of acqui¬ 
sition. 

12-1.5405-1 Purchase method. 

12-1.5405-2 Lease-wlth-optlon-to-purchase 
method. 

12-1.5405-3 Lease method. 

12-1.5406 Periodic cost comparisons on 
leased equipment. 

Subpart 12-1.55— Multiyear Procurement 

12-1.6500 Scope of subpart. 

Description of multiyear pro¬ 
cedure. 

Policy. 

Principal advantages. 


12-1.5501 


12-1.5502 

12-1.5502- 


12-1.5502-2 

12-1.5502-3 

12-1.5502—4 

12-1.5502-5 

12-1.5503 

12-1.5504 

12-1.5505 

12-1.5505-1 

12-1.5505-2 

12-1.5505-3 

12-1.5505-4 

12-1.5505-5 

12-1.5505-6 

12-1.5505-7 

12-1.5505-8 

12-1.5505-9 

12-1.5506 

12-1.5507 

12-1.5508 

12-1.5609 

12-1.5510 

12-1.5511 

12-1.5512 

12-1.5513 

12-1.5514 

12-1.5514-1 

12-1.5514—2 


Principal objective. 

Cost savings factors to con¬ 
sider. 

Set-asides. 

Multiyear subcontracts. 
Application—criteria. 

Method of solicitation. 
Procedures. 

Requirements. 

Previous competition. 

No previous competition. 
Pricing—unit price. 

Comparison criteria. 

Single year and/or multiyear 
award. 

Cancellation ceiling. 

Schedule provision. 

Quantity obligation. 
Establishment and revision of 
cancellation ceilings. 

Funds obligation—contingent 
liabilities. 

Payment for cancellation. 
Schedule provision limiting 
payment obligation. 
Termination for convenience. 
Limitations. 

Evaluation. 

Award. 

Contract clauses. 

Limitation of price and con¬ 
tractor obligations. 
Cancellation of items. 


Authority: The provisions of this Part 
12-1 Issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(c). 10 U.S.C. 2301-2314 


Subpart 12-1.0—Regulation System 

§12—1.001 Scope of subpart. 

This subpart describes the Department 
of Transportation Procurement Regula¬ 
tions in terms of establishment, author¬ 
ity, applicability, issuance, arrangement, 
implementation, and supplementation of 
the Federal Procurement Regulations, 
exclusions, and deviation procedure. 

§ 12—1.002 Purpose. 

(a) This subpart establishes Chapter 
12, Department of Transportation Pro¬ 
curement Regulations (DOTPR), imple¬ 
menting and supplementing the Federal 
Procurement Regulations (FPR), and 
states its relationship to the FPR. 

(b) The FPR, as implemented and 
supplemented by Chapter 12 < DOTPR i, 
are the authorized regulations govern¬ 
ing the procurement of supplies and serv¬ 
ices (including construction and conces¬ 
sions) and the procurement of real 
property by lease, by the Department of 
Transportation. 

§ 12-1.003 Authority. 

The DOTPR are prescribed pursuant 
to the authority of section 205 < c) of the 
Federal Property and Administrative 
Services Act of 1949. 

§ 12—1.004 Applicability. 

These regulations apply to all Depart¬ 
ment of Transportation procurements, 
unless otherwise specified. 

§ 12—1.005 Exclusions. 

(a) Certain Department of Transpor¬ 
tation procurement policies and proce¬ 
dures which come within the scope of 
this Chapter 12 nevertheless may be ex¬ 
cluded when there is appropriate justifi¬ 
cation, such as; 
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(1) Subject matter which bears a se¬ 
curity classification. 

(2) Policies or procedures which are 
Expected to be effective for a period of 
less than 6 months. 

(3) Policies and procedures which are 
effective on an experimental basis for a 
reasonable period. 

§ 12—1.006 Issuances. 

§ 12—1.006—1 Code arrangement. 

DOTPR which implement, supplement 
or deviate from the FPR (Chapter 1 of 
Title 41 of the Code of Federal Regula¬ 
tions) and have an impact upon the pub¬ 
lic will be published as Chapter 12 of 
Title 41, Code of Federal Regulations. 

§ 12—1.006—2 Publication. 

Chapter 12 of Title 41, Code of Federal 
Regulations will be published in the 
Federal Register, in cumulative form in 
the Code of Federal Regulations, and in 
separate looseleaf form on blue paper. 
The looseleaf form is designed to per¬ 
mit interleaf into the FPR. 

§ 12-1.006-3 Copies. 

Copies of the DOTPR in the Federal 
Register and in the Code of Federal Reg¬ 
ulations may be purchased by Federal 
agencies and the public, at nominal cost, 
from the Superintendent of Documents, 
Government Printing Office, Washing¬ 
ton, D.C. 20402. Looseleaf copies of Chap¬ 
ter 12 will be distributed to Department 
of Transportation activities as author¬ 
ized by the Director of Installations and 
Logistics. Office of the Secretary of 
Transportation. 

§ 12—1.007 Arrangement. 

§ 12-1.007-1 General plan. 

The DOTPR employ the same num¬ 
bering system and nomenclature used 
in the FPR, and conform with Federal 
Register standards approved for the 
FPR. except that material published in 
looseleaf form which is not published in 
Title 41, Code of Federal Regulations, 
will be indicated by the letters “DOT" 
preceding and following the material. 

§ 12—1.007—2 Numbering. 

(a) Where the DOTPR implements a 
part, subpart, section, or subsection of 
the FPR. the implementing part, sub- 
part. section, or subsection of DOTPR 
will be numbered (and captioned) to 
correspond to the part, subpart, section, 
or subsection, of the FPR 

<b) Where the DOTPR supplements 
the FPR, the number 50 and up will be 
assigned to the parts, subparts, or sec¬ 
tions involved. 

(c) Where the subject matter con¬ 
tained in a part, subpart, section, or sub¬ 
section of FPR requires no implementa¬ 
tion, the DOTPR will contain no cor¬ 
responding part, subpart, section, or sub¬ 
section number and the subject matter 
as published in the FPR governs. 

§ 12-1.007-3 Citation. 

DOTPR will be cited in accordance 
with Federal Register standards ap¬ 
proved for the FPR. For example, this 
section, when referred to in the DOTPR, 
may be cited as “12-1.007-3". Any sec¬ 


tion of these regulations may be in¬ 
formally identified for purposes of brev¬ 
ity, as DOTPR, followed by the section 
number; i.e., "DOTPR 12-1.007-3". 

§ 12—1.008 Implementation. 

(a) The DOTPR implement and sup¬ 
plement the FPR. Implementing ma¬ 
terial is that which expands upon re¬ 
lated FPR material. Supplementing ma¬ 
terial is that for which there is no coun¬ 
terpart in the FPR. 

(b) The DOTPR may in turn be im¬ 
plemented and supplemented by regula¬ 
tions issued by the following, using the 
letter suffix indicated: 

Issuing organization 

Federal Aviation 
Administration. 

Coast Guard..— 

Federal Highway 
Administration. 

Federal Railroad 
Administration. 

St. Lawrence Seaway De¬ 
velopment Corporation. 

Office of Administrative 
Operations, OST. 

National Transportation 
Safety Board. 

Urban Mass Transporta¬ 
tion Administration. 

National Highway Traffic 
Safety Administration. 

Transportation Systems 
Center. 

(c) The Administrations and their 
subordinate organizations shall not issue 
instructions, including directives, regu¬ 
lations, contract forms, contract clauses, 
policies, or procedures implementing the 
DOTPR or covering the procurement of 
supplies or services or the administra¬ 
tion of contracts for such supplies or 
services, unless permitted by one of the 
following and consistent with paragraph 

(d) of this section: 

(1) Internal procurement manage¬ 
ment instructions such as designations 
and delegations of authority, assign¬ 
ments of responsibilities; work flow pro¬ 
cedures, and internal reporting require¬ 
ments; 

(2) Any special contract clause of a 
non-repetitive nature designed specifi¬ 
cally to accomplish the peculiar require¬ 
ments of an individual procurement, 
provided a clause relating to the subject 
is not set forth in this regulation; 

(3) A variation of any contract 
clause which is set forth in this regula¬ 
tion but not for use verbatim, provided 
that such variation is not inconsistent 
with the intent, principle and substance 
of the DOTPR clause or related coverage 
of the subject matter; 

(4) Procurement procedures specific¬ 
ally identified as being essential for 
carrying out the peculiar needs of an 
Administration when authorized by the 
head of the agency, or his designee, and 
notification is given to OST/TAD-60 
prior to such authorization for the pur¬ 
pose of determining whether such proce¬ 
dures should be included in this 
regulation; 

(5) Procurement instructions specific¬ 
ally identified as being essential for 
carrying out the peculiar needs of over¬ 


Letter suffix 

ISA (l.e.. 12A- 

1.008(b)). 

12B. 

ISC. 

12D. 

12E. 

12F. 

120 . 

12H. 

121 . 

12J. 


seas commands of the Coast Guard, 
authorized by the Commandant of the 
Coast Guard (or his designee) and noti¬ 
fication is given to OST/TAD-60 prior 
to such authorization for the purpose of 
determining whether such instructions 
should be included in this regulation; 

(6) Material determined by OST 
TAD-60 to be inappropriate for DOTPR 
coverage, but appropriate for Inclusion 
in Administration publications. 

(d) Instructions issued in accordance 
with paragraph (c) of this section shall 
not contain material which duplicates, 
is inconsistent with, or increases or re¬ 
stricts the use of, any authority con¬ 
tained in this regulation. 

(e) Each Administration shall screen 
all existing instructions as well as those 
subsequently issued pursuant to para¬ 
graphs (c) and (d) of this section to 
assure strict compliance with this para¬ 
graph. and for the purpose of determin¬ 
ing if the subject matter is appropriate 
for inclusion in this regulation. 

(f) Each Administration shall furnish 
to OST/TAD-60 one copy of each Ad¬ 
ministration procurement instruction is¬ 
sued in accordance with paragraph (c) 
of this section. 

(g> Regulations implementing and 
supplementing the DOTPR will not be 
published in the Federal Register. Any 
such regulations which are deemed to 
have an impact on the general public, 
and any regulations which establish pro¬ 
curement policy, will be reserved for OST 
publication as DOTPR, Chapter 12. 

(h) Those FAA Procurement Regula¬ 
tions which supplement the DOTPR, and 
which are basically instructional in na¬ 
ture, may be retained until they are 
superseded by comparable material pub¬ 
lished by the Office of the Secretary. 

§ 12—1.009 Deviations. 

§ 12—1.009—1 Description. 

See FPR 1-1.009-1. 

§ 12—1.009—2 Procedure. 

(a) In the interest of establishing and 
maintaining uniformity to the greatest 
extent feasible, deviations from the FPR 
and DOTPR will be authorized only when 
essential to effect necessary procurement 
or where special circumstances make 
such deviations clearly in the best inter¬ 
est of the Government. 

(b) Requests for authority to deviate 
from the provisions of the FPR or the 
DOTPR shall be submitted as far in ad¬ 
vance as the exigencies of the situation 
will permit. Each request for deviation 
shall contain the following: 

(1) A clear statement of the deviation 
desired, including identification of the 
specific paragraph number(s) of the 
FPR or DOTPR, 

(2) The reason why the deviation is 
considered necessary or would be in the 
best interests of the Government, 

(3) If applicable, the name of the 
contractor and identification of the con¬ 
tract affected, 

(4) A statement as to whether the 
deviation has been requested previously 
and, if so, circumstances of the previous 
request. 
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(5) A description of the intended ef¬ 
fect of the deviation, 

(6) A statement of the period of time 
for which the deviation is needed, and 

(7) Any pertinent background infor¬ 
mation which will contribute to a full 
understanding of the desired deviation. 

(c) Deviations from the FPR and 
DOTPR involving a single contract or 
procurement may be authorized by the 
Administrator of the Federal Aviation 
Administration, Federal Highway Ad¬ 
ministration, Federal Railroad Admin¬ 
istration, St. Lawrence Seaway De¬ 
velopment Corporation, Urban Mass 
Transportation Administration, National 
Highway Traffic Safety Administration, 
the Commandant of the Coast Guard, 
and the Chairman of the National 
Transportation Safety Board each with 
the power of redelegation. For procure¬ 
ments processed by the Transportation 
Systems Center and Office of Adminis¬ 
trative Operations (OST), deviations 
may be authorized by the Assistant Sec¬ 
retary for Administration, with the 
power of redelegation. A copy of each 
authorized deviation shall be sent to the 
Director of Installations and Logistics. 

(d) Request for deviations from the 
FPR or DOTPR affecting more than one 
contract or contractor shall be forwarded 
to the Director of Installations and Lo¬ 
gistics. Requests involving deviations 
from the FPR will be considered jointly 
by the Department and the General Serv¬ 
ices Administration, unless, in the judg¬ 
ment of the Assistant Secretary for Ad¬ 
ministration, after due consideration of 
the objective of uniformity and program 
responsibility of the Department, cir¬ 
cumstances preclude such joint effort. 
In such cases, the Assistant Secretary for 
Administration will approve such class 
deviations as he determines necessary 
and will appropriately notify the Gen¬ 
eral Sendees Administration. 

Subpart 12—1.2—Definition of Terms 
§ 12-1.204 Head of llie agency. 

“Head of the agency” means the Sec¬ 
retary and the following assistant chief 
officials: the Under Secretary, the Assist¬ 
ant Secretary for Administration; and 
for procurements within their adminis¬ 
trations, the Administrators of the Fed¬ 
eral Aviation Administration, Federal 
Highway Administration, Federal Rail¬ 
road Administration, Urban Mass Trans¬ 
portation Administration, National High¬ 
way Traffic Safety Administration, St. 
Lawrence Seaway Development Corpo¬ 
ration, the Commandant, U.S. Coast 
Guard, and the Chairman, National 
Transportation Safety Board. 

§ 12-1.206 Head of the procuring activ¬ 
ity. 

The following officials have been des¬ 
ignated as “head of the procuring 

activity”: 

( a) In the Office of the Secretary: 

(1) The Director, Transportation Sys¬ 
tems Center, Cambridge, Mass. 

<2) The Chief, Procurement Opera¬ 
tions Division, Washington, D.C. 

(b) in the Federal Aviation Admin¬ 
istration: 
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(1) The Director, Logistics Service, 
Washington, D.C. 

(2) The Director, Bureau of National 
Capital Airports, Falls Church, Va. 

(3) The Director, Alaskan Region, 
Anchorage, Alaska. 

(4) The Director, Western Region, Los 
Angeles, Calif. 

(5) The Director, Southern Region, 
Atlanta, Ga. 

(6) The Director, Pacific Region, Hon¬ 
olulu, Hawaii. 

(7) The Director, Central Region, 
Kansas City, Mo. 

(8) The Director, Eastern Region, New 
York, N.Y. 

(9) The Director, Southwest Region, 
Fort Worth, Tex. 

(10) The Director, Aeronautical Cen¬ 
ter, Oklahoma City, Okla. 

(11) The Director, National Aviation 
Facilities Experimental Center, Atlantic 
City, N. J. 

(c) In the Coast Guard: 

(1) Chief, Procurement Division, U.S. 
Coast Guard Headquarters, Washington, 
D.C. 

(2) Commander, First Coast Guard 
District, Boston, Mass. 

(3) Commander, Second Coast Guard 
District, St. Louis, Mo. 

(4) Commander, Third Coast Guard 
District, New York, N.Y. 

(5) Commander. Fifth Coast Guard 
District, Portsmouth, Va. 

(8) Commander, Seventh Coast Guard 
District. Miami, Fla. 

(7) Commander, Eighth Coast Guard 
District, New Orleans, La. 

(8) Commander, Ninth Coast Guard 
District, Cleveland, Ohio. 

(9) Commander, Eleventh Coast 

Guard District, Long Beach, Calif. 

(10) Commander. Twelfth Coast 

Guard District, San Francisco, Calif. 

(11) Commander, Thirteenth Coast 
Guard District, Seattle, Wash. 

(12) Commander, Fourteenth Coast 
Guard District. Honolulu, Hawaii. 

(13) Commander, Seventeenth Coast 
Guard District. Juneau. Alaska. 

(14) Commanding Officer, U.S. Coast 
Guard Supply Center, Brooklyn, N.Y. 

(15) Commanding Officer. U.S. Coast 
Guard Yard, Baltimore, Md. 

(16) Commanding Officer, U.S. Coast 
Guard Reserve Training Center, York- 
town, Va. 

(17) Commanding Officer. U.S. Coast 
Guard Aircraft Repair and Supply Cen¬ 
ter, Elizabeth City, N.C. 

(18) Commanding Officer, UB. Coast 
Guard Training Center, Cape May, N.J. 

(19) Commanding Officer, U.S. Coast 
Guard Training/Supply Center, Ala¬ 
meda, Calif. 

(20) Superintendent. U.S. Coast Guard 
Academy, New London, Conn. 

(21) Commanding Officer, Aviation 
Center. Mobile, Ala. 

(d) For the Federal Highway Adminis¬ 
tration : The Associate Administrator for 
Administration, Washington, D.C. 

<e) For the National Highway Traffic 
Safety Administration: The Associate 
Director for Administration, Washing¬ 
ton, D.C. 
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(f) For the Federal Railroad Adminis¬ 
tration: The Associate Director for Ad¬ 
ministration, Washington, D.C. 

(g> For the St. Lawrence Seaway De¬ 
velopment Corporation: The Director, 
Office of Procurement and Supply, Mas- 
sena, N.Y. 

§ 12—1.250 Administration. 

“Administration” means the Federal 
Aviation Administration, the Federal 
Highway Administration, the Federal 
Railroad Administration, the Urban 
Mass Transportation Administration, the 
Coast Guard, the St. Lawrence Seaway 
Development Corporation, and the Na¬ 
tional Highway Traffic Safety Adminis¬ 
tration. The term “Administration” also 
includes the Office of Supersonic Trans¬ 
port Development, the National Trans¬ 
portation Safety Board, the Transpor¬ 
tation Systems Center, and the Office 
of Administrative Operations of the Of¬ 
fice of the Secretary. The term “Admin¬ 
istration" as used, for example, in the 
phrase "in accordance with Administra¬ 
tion procedures" would include the fore¬ 
going organizations, unless the para¬ 
graph states otherwise. 

§12—1.251 Procurement office. 

"Procurement office” means an office 
with a designated contracting officer 
with authority to enter into contracts 
over $2,500 in value. 

§ 12—1.252 Change order. 

"Change order” means a unilateral 
written order signed by the contracting 
officer, and issued to a contractor pur¬ 
suant to the Changes clause of the 
contract. 

§ 12—1.253 Supplemental agreement. 

“Supplemental agreement” means any 
contract modification or contract amend¬ 
ment which is accomplished by mutual 
action of the parties. 

§ 12-1.254 Shall. 

“Shall” Is imperative. 

§ 12-1.255 May. 

“May” is permissive. However, the 
words “no person may • • •" mean that 
no person is required, authorized, or 
permitted to do the act proscribed. 

Subpart 12—1.3—General Policies 
§12—1.301 Methods of procurement. 

§ 12—1.301—1 Competition. 

(a) Consideration shall be given to 
the breakout of component items (in¬ 
cluding services) of an end product for 
separate procurement whenever the pos¬ 
sibility exists that such breakout would 
be both economical and practicable. 

(b) Breakout decisions will be based 
largely on the degree and significance of 
the probable risks to quality, perform¬ 
ance. reliability, timely delivery of the 
end item, and on the estimated overall 
cost savings. The following factors 
should be considered in determining 
whether to procure component items 
of an end product separately: 

(1) In the case of sole source procure¬ 
ment of the end product, whether there 
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is another source capable of supplying 
the component. 

(2) Whether breakout will result in 
significant net cost savings. 

(3) Whether breakout would cause 
over-fragmentation of the end item, and 
thereby materially impede administra¬ 
tion and performance of the end item 
contract and identification of the cause 
of any end item failure. 

(4) Whether the design of the compo¬ 
nent (and the design of the end item 
insofar as it will affect the component) 
is sufficiently stable that further design 
or engineering effort by the end item 
contractor in respect to the component 
is unlikely to be required. 

(5) Whether any problems of quality 
control and reliability of the component 
can be resolved without requiring effort 
by the end item contractor. 

(6) Whether breakout can be accom¬ 
plished without jeopardizing delivery re¬ 
quirements of the end item. 

(c) Support parts which are to be 
stocked as separate items should be con¬ 
sidered for separate procurement, as 
should such required services as installa¬ 
tion services or contractor-conducted in¬ 
struction courses. Component items of 
an equipment system (such as common 
test equipment) which are to be physi¬ 
cally separate from the basic equipment 
and which will require no modification 
or installation as an integral part of a 
more complex system or component, 
shall be procured separately unless sepa¬ 
rate procurement is found to be not eco¬ 
nomical or practicable. 

§ 12—1.302 Procurement sources. 

§ 1^—1.302—3 Contract* between the 
Government and Government em¬ 
ployees or business concerns aub- 
Mantially owned or controlled by 
Government employees. 

Unless a higher authority is specified 
within an Administration, heads of pro¬ 
curing activities are authorized to ex¬ 
cept individual contracts from the pol¬ 
icy against awarding contracts to Gov¬ 
ernment employees or business concerns 
substantially owned or controlled by 
Government employees. Each such ex¬ 
ception shall be evidenced by a written 
determination signed by the head of the 
procuring activity, setting forth the 
facts in sufficient detail to demonstrate 
that the exception is being granted for 
the most compelling reasons, and at¬ 
taching any supporting documentation. 
A copy of each such determination, with 
attachments, shall be forwarded to the 
Director of Installations and Logistics. 
OST. 

§ 12—1.303 .Specifications. 

§ 12-1.303-3 Deviations from Federal 
specifications. 

(a) Each Administration shall desig¬ 
nate an official to carry out the respon¬ 
sibilities set forth in FPR 1-1.305-3. One 
copy of each such designation shall be 
forwarded to the Director of Installa¬ 
tions and Logistics, OST. 

(b) Whenever a notification or rec¬ 
ommendation for a change in a Federal 
Specification is submitted to the General 
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Services Administartion, as provided in 
FPR 1-1.305-3 (b) (5). an information 
copy shall be forwarded to the Director 
of Installations and Logistics, OST. 
Similarly, the Director of Installations 
and Logistics shall be advised any time 
the General Sendees Administration dis¬ 
approves a deviation from a Federal 
Specfication. 

§ 12—1.303—30 Index to Federal and De¬ 
partment of Defense Specifications 
and Standards. 

The “Index of Federal Specifications 
and Standards’* and the “Department of 
Defense Index of Specifications and 
Standards” are issued annually with 
periodic supplements. These indexes con¬ 
tain general information pertaining to 
their use and the availability of other 
Government specifications. 

§ 12—1.300 Standards. 

§ 12—1.306—1 Mandatory line and appli¬ 
cation of Federal standards. 

Whenever a request for an exception 
to the use of a Federal standard is sub¬ 
mitted to the General Services Adminis¬ 
tration, an information copy of the sub¬ 
mission and GSA’s response shall be for¬ 
warded to the Director of Installations 
and Logistics, OST. 

§ 12—1.307 Purchase descriptions. 

§ 12—1.307—5 Limitations on use of 
“brand name or equal” purchase de¬ 
scriptions. 

Purchase descriptions containing the 
phrase “or equal” shall not be used as a 
device to grant an advantage to particu¬ 
lar manufacturers by favoring one prod¬ 
uct over other products, or to substanti¬ 
ate a determination that no other manu¬ 
facturer’s products are equal in quality 
and performance to the products specifi¬ 
cally named. Where a proper determina¬ 
tion has been made that only one sup¬ 
plier can furnish the required item or 
items, the procurement will be accom¬ 
plished by negotiation in accordance 
with FPR Part 1-3. 

§ 12—1.311 Priorities, allocations and 
allotments. 

The programs of the Coast Guard and 
certain programs of the Federal Aviation 
Administration are defense-related pro¬ 
grams to which the priorities and allo¬ 
cations regulations apply. Rateable con¬ 
tracts and purchase orders shall contain 
the clause set forth in DOTPR 12- 
7.150-3 and the appropriate DO or DX 
rating (and the appropriate allotment 
number if the order calls for authorized 
controlled materials) in accordance with 
the provisions of DMS (Defense Mate¬ 
rials System) Regulation 1 and BDSA 
Regulation 2. These regulations are 
available from the Business and Defense 
Services Administration of the Depart¬ 
ment of Commerce. 

§ 12—1.313 Record* of contract action*. 

(a) In compliance with the require¬ 
ments of FPR 1-1.313, each procurement 
office shall maintain for each procure¬ 
ment exceeding $2,500 a contract file 
containing a comprehensive record of 
all preaward and postaward actions and 


other data. Adherence to this policy will 
require the assembly of either the orig¬ 
inal or a copy of all documents pertain¬ 
ing to the procurement in a file consist¬ 
ing of one or more folders. It will also 
require documentation for the record of 
all understandings, oral agreements, and 
any other facts or information pertinent 
to the transaction. It is left to the dis¬ 
cretion of the procurement official to de¬ 
termine the manner in which unwritten 
matters are documented. However, it 
would be expected, for example, that 
those of a complex nature would be care¬ 
fully documented by typewritten “memo¬ 
randum for the record”, while routine 
data might be recorded by a handwritten 
notation in the file. Photographs should 
be employed wherever they will serve to 
effectively document pertinent contract 
matters. 

(b) Complete documentation will per¬ 
mit ready reconstruction of all stages of 
the transaction in order to: 

(1) Support actions taken by various 
personnel in the procurement cycle. 

(2) Provide information for internal 
management review and for reviews by 
the General Accounting Office. 

(3) Supply data for use in preparing 
replies to legitimate inquiries. 

(4) Furnish essential facts in the event 
of litigation. 

(c) Small purchase records shall be 
maintained in accordance with FPR sub¬ 
part 1-3.6 and DOTPR subpart 12-3.6. 

§ 12—1.315 Use of liquidated damages 
provision* in procurement contracts. 

§ 12-1.313-2 Policy. 

(a) Criteria for use. (1) In proposed 
contracts involving an item where only 
a portion of the quantity ordered is for 
immediate programs, and liquidated 
damages provisions are considered to be 
necessary, care shall be taken to have 
the liquidated damages provisions apply 
only to the urgent quantity. 

(2) The use of liquidated damages 
provisions should never be construed as 
relieving procurement officials of the 
obligation of establishing realistic deliv¬ 
ery or performance schedules. Realistic 
delivery or performance schedules should 
be a prerequisite to the use of liquidated 
damages. 

(3) Liquidated damages provisions 
generally should not be used: 

(i) In contracts for supplies or serv¬ 
ices required for routine administrative 
purposes. 

(ii) In contracts for standard com¬ 
mercial or “shelf items”. 

(iii) In any contract where time would 
permit the needs of the Department to be 
met by termination and reprocurement 
if the initial contractor defaults. 

(iv) In small purchases. 

(v) In study, experimental, develop¬ 
ment, or research contracts, including 
equipment contracts requiring develop¬ 
mental work. 

(4) Liquidated damages provisions are 

generally appropriate in construction 
contracts in accordance with the pro¬ 
visions of FPR l-1.315-2(a). However, 
inclusion of liquidated damages provi¬ 
sions may be inappropriate in situations 
such as a construction contract consist- 
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lng of repairs, alteration or improve¬ 
ments, where any delay in the comple¬ 
tion would still permit the user to con¬ 
tinue its normal function in an uninter¬ 
rupted manner without resulting in 
added expense to the Government. 

<b) Rate of assessment. (1) Con¬ 
tracting officers must assure that the 
rate of liquidated damages stipulated for 
a given contract is a reasonable fore¬ 
cast of the Government’s anticipated 
damages. A fixed formula, based on per¬ 
centage of value, shall not be used to 
establish the rate of damages. The mini¬ 
mum amount of liquidated damages 
should be based on the estimated cost 
of inspection and superintendence for 
each day of delay in completion. In ad¬ 
dition. the following factors are examples 
of matters to be considered in establish¬ 
ing the rate of damages: 

(1) The importance of the item in re¬ 
lation to the facility or project for which 
it is intended. 

(ii) The relative importance of the 
item to the facility or project in the 
overall program of the Department. 

(iii) Any rental of facilities neces¬ 
sitated by the delay in a construction 
completion date. 

(iv) Cost of additional maintenance 
required on structures being replaced by 
contract items. 

(v) Any unusual damages that can 
be anticipated. 

(2) Unless it is clear that partial de¬ 
livery will proportionately reduce the 
extent of probable damages, rates shall 
not be specified to be applicable to in¬ 
dividual units of an item, but rather to 
quantities of an item or to groups of 
items which are required for delivery or 
completion at the same time. Rates 
should generally be expressed in terms 
of even dollars per day of delay. 

(c) Enforcement . Where liquidated 
damages provisions are used, they shall 
be strictly enforced. In making partial 
or progress payments, deductions for 
damages should be made on the basis of 
the actual number of days of delay mul¬ 
tiplied by the rate. 

(d) Termination. If the contract is 
terminated, the contractor remains li¬ 
able for liquidated damages that have 
accrued. Moreover, on a default termi¬ 
nation. liquidated damages continue to 
accrue even after default, until the De¬ 
partment can reasonably obtain delivery 
of the supplies or performance of the 
service. This is in addition to any other 
rights of the Government to damages 
under default provisions for the excess 
costs of reprocuring the supplies or serv¬ 
ices of the terminated contract. 

<e) Remission. An information copy 
of each submission to the Comptroller 
General of a recommendation for the 
remission of liquidated damages shall be 
forwarded to the Director of Installa¬ 
tions and Logistics, OST. 

§ 12-1.318 Di sputc* clause. 

When a dispute cannot be settled by 
agreement and a decision under the Dis¬ 
putes clause is necessary, the contracting 
°mcer shall review the available facts 
Pertinent to the dispute before making 
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his final decision. When there is any 
doubt as to whether the issue in dispute 
is subject to the disputes procedure, a 
decision will be made pursuant to the 
Disputes clause. The disputes procedure 
shall not be invoked in cases when a 
dispute is clearly not subject to the pro¬ 
cedure. The contracting officer shall ob¬ 
tain, from assigned legal and other ad¬ 
visors, such advice and assistance as is 
required to render a decision. However, 
the decision must be that of the con¬ 
tracting officer. 

§ 12—1.318—50 Contracting olficer^ de¬ 
cision under the Disputes clause. 

The final decision should include a 
statement of facts sufficient to enable 
the contractor to understand both the 
decision and the basis therefor. Nor¬ 
mally, the decision should be in the form 
of a statement of the claim or other 
description of the nature of the dispute 
wdth necessary references to pertinent 
contract provisions: a statement of the 
facts relevant to the dispute on which 
the parties are in agreement and, as 
clearly as possible, the area of disagree¬ 
ment; and the contracting officer’s state¬ 
ment of his decision and the basis 
therefor. The decision shall contain the 
following paragraphs: 

This decision is made in accordance with 
the Disputes clause and shall be final and 
conclusive as provided therein, unless, within 
30 days from the date of receipt of this deci¬ 
sion, a written notice of appeal (in tripli¬ 
cate) addressed to the Secretary of Trans¬ 
portation is mailed or otherwise furnished 
to the Contracting Officer. The notice of 
appeal, which Is to be signed by you as the 
•contractor or by an attorney acting on 
your behalf, and which may be in letter form, 
should indicate that an appeal is intended, 
should refer to this decision, and should 
identify the contract by number. The notice 
of appeal may Include a statement of the 
reasons why the decision is considered to be 
erroneous. 

The Department of Transportation Con¬ 
tract Appeals Board Is the authorized repre¬ 
sentative of the Secretary in hearing, con¬ 
sidering, and deciding such appeals. The 
rules of the Department of Transportation 
Contract Appeals Board are set forth in the 
Code of Federal Regulations (41 CFR 12-60 
et seq.). 

§ 12—1.318—51 Agreement after appeal 
is filed. 

After an appeal has been filed, con¬ 
tracting agencies are encouraged to seek 
agreement as to disposition of the con¬ 
troversy. However, such efforts to dis¬ 
pose of a controversy shall not be con¬ 
ducted in lieu of formal Board actions 
or hearings and shall not result in sus¬ 
pension of processing of an appeal, ex¬ 
cept as ordered or authorized by the De¬ 
partment of Transportation Contract 
Appeals Board. 

§ 12—1.318—52 Payment after appeal is 
filed. 

.In the event of an appeal, the amount 
determined to be payable In the decision 
of the contracting officer, less any por¬ 
tion previously paid, normally should be 
paid in advance of any decision by the 
Board without prejudice to the rights of 
either party or the appeal. 
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§ 12—1-318—53 Implementation of deri¬ 
sions of the Contract Appeals Board. 

<a) It is the policy of the Department 
of Transportation to take prompt action 
to effect payment in accordance with any 
decision of the Contract Appeals Board 
wholly or partially favorable to the ap¬ 
pellant. If, however, an Administration 
believes such decision is not supportable 
under the standards of the Wunderlich 
Act, 41 U.S.C. §§ 321-322. it may recom¬ 
mend that action be taken to seek ju¬ 
dicial review of the Board’s decision. The 
recommendation shall be made to the 
DOT General Counsel who shall deter¬ 
mine whether or not judicial review of 
the Board’s decision will be sought. In 
the event that the DOT General Counsel 
determines that judicial review will be 
sought, the matter shall be referred to 
the Department of Justice and the ap¬ 
pellant shall be promptly advised that 
payment in accordance with the Board’s 
decision will not be made. 

< b) In cases where the question of en¬ 
titlement only has been decided by the 
Board and the matter of amount has 
been remanded to the parties for nego¬ 
tiation, if agreement is not reached the 
appellant will be afforded a prompt de¬ 
cision and an opportunity to appeal on 
the matter of amount. 

§ 12—1.320 Subcontractor gifts ami kick- 
backs. 

Reports of suspected violations and 
action being taken shall be furnished the 
Director of Installations and Logistics, 
OST. 

§ 12—1.350 Contract number prefixes. 

All contracts, exclusive of purchase 
orders, issued by the Department will be 
identified by a number or combination 
of letters and numbers, in accordance 
with Department Order 4220.1A (set 
forth in DOTPR Part 12-99). 

§ 12—1.351 Industrial security. 

< a) P ursuant to Executive Order 10865 
<3 CFR, 1959-63 Comp.) an agreement 
betw’een the Department of Defense and 
the Department of Transportation was 
entered into on June 1, 1967, extending 
regulations prescribed by the Secretary 
of Defense under the Executive order to 
apply to protect releases of classified 
information relating to DOT contracts 
and releases of other classified informa¬ 
tion w*hich DOT lias the responsibility 
for safeguarding. The Office of Investi¬ 
gations and Security. OST. has been 
designated as the Department of Trans¬ 
portation liaison for industrial security 
matters. The Defense Supply Agency will 
perform all cognizant security office 
functions specified in. and will have the 
authority and responsibilities prescribed 
by. Department of Defense Industrial 
Security Regulations (ISR) (DOD 5220.- 
22R) and Department of Defense Indus¬ 
trial Security Manual (DOD 5220.22M). 

(b) Any DOT contract or prospective 
contract which would require access to 
classified information by the contractor 
or any of his employees in the bid, nego¬ 
tiation, award, performance, or termina¬ 
tion of the contract, including clearances 
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required for visit purposes, is considered 
to be a “classified contract” subject to 
the procedures of this section, even 
though the contract document itself is 
unclassified. 

(c> All proposed procurements shall 
be reviewed specifically to determine if 
access to classified information will be 
required by prospective contractors dur¬ 
ing, the solicitation period or by a con¬ 
tractor at any time in the performance 
of the contract. If access to classified 
information will be required during the 
solicitation period, the security staff of 
the headquarters of the Administration, 
as dasignated in DOT Order 1600.22, shall 
be advised immediately and furnished 
the list of firms to be solicited. Initiations 
for bid or requests for proposals shall 
not be issued until notification has been 
received from the appropriate security 
staff that the firms to be solicited have a 
valid facility security clearance. If ac¬ 
cess to classified information will not be 
required during the solicitation period 
but will be required during the perform¬ 
ance of the contract, the invitation for 
bids or requests for proposals shall so 
state, and award shall only be made after 
the facility security clearance of the 
proposed contractor has been verified 
and approved by the appropriate secu¬ 
rity staff. 

<d> Immediately upon the award of a 
classified contract, or in connection with 
precontract negotiations, if appropriate, 
the contracting officer shall furnish a 
copy of DD Form 254, Contract Security 
Classification Specification, to the prime 
contractor. 

<e> Any DOT contract, the perform¬ 
ance of which will require access to 
classified information by the contractor 
or any of his employees, shall contain a 
security requirements clause. For classi¬ 
fied fixed-price supply contracts, the 
Military Security Requirements clause as 
set forth in the Armed Services Procure¬ 
ment Regulations, paragraph 7-104.12, 
shall be used. Other types of classified 
contracts shall contain the appropriate 
Military Security Requirements clause of 
section VII of ASPR. 

(f) The Industrial Security Program 
encompassed by the publication cited in 
paragraph (a) of this section applies 
only to contracts involving access to 
classified information which are per¬ 
formed within the United States, its 
territories. Puerto Rico and Canada. 
Offices which may wish to let classified 
contracts for performance outside the 
United States, its territories, Puerto Rico 
or Canada shall consult with their ap¬ 
propriate security staff. 

§ 12—1.352 Variation in quantity. 

(a> To the extent that a variation in 
quantity is caused by any of the condi¬ 
tions specified in the Variation in Quan¬ 
tity clause at FPR 1-7.101-4, the varied 
quantity may be accepted only to the 
extent specified in the contract. The Ex¬ 
tent of Quantity Variation clause in 
DOTPR 12-7.151-9, or a substantially 
similar clause, shall be used for this pur¬ 
pose. The acceptable variation stated in 
the Extent of Quantity Variation clause 
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shall be stated as a percentage of the 
required quantity, and may be an in¬ 
crease. a decrease, or a combination of 
both. There should be no standard or 
usual percentage or variation. The varia¬ 
tion in quantity Remitted in any procure¬ 
ment should be based upon the normal 
commercial practices of the particular 
industry for the particular items, and the 
permitted percentage should be no larger 
than is necessary to afford a contractor 
reasonable protection against the condi¬ 
tions specified in the Variation in Quan¬ 
tity clause. In no event may the accept¬ 
able variation exceed plus or minus 10 
percent. The clause set forth in DOTPR 
12-7.151-9 may be included in the con¬ 
tract only when one or more of the con¬ 
ditions specified in the Variation in 
Quantity clause is foreseeable at the time 
of solicitation in the case of an adver¬ 
tised procurement, or at the time of 
award in the case of a negotiated 
procurement. 

(b) Consideration shall be given to the 
quantity to which the percentage vari¬ 
ation applies. For example, when it is 
contemplated that delivery will be made 
to multiple destinations and it is desired 
that the quantity variation extend to 
the item quantity for each destination, 
this requirement must be set forth with 
particularity. Similarly, when it is de¬ 
sired that the quantity variation extend 
to the total quantity of each item and 
not to the quantity for each destination, 
it may be desirable to express a per¬ 
centage limitation for each destination 
to prevent unrealistic distribution of any 
increase or decrease. 

§ 12—1.353 Slumlords of conduct. 

All governmental personnel engaged 
in procurement and related activities 
shall conduct business dealings with in¬ 
dustry in a manner above reproach in 
every respect. Transactions relating to 
expenditure of public funds require the 
highest degree of public trust to protect 
the interests of the Government. While 
many Federal laws and regulations place 
restrictions on the actions of govern¬ 
mental personnel, the latter’s official con¬ 
duct must, in addition, be such that the 
individual would have no reticence about 
making a full public disclosure thereof. 
DOT regulations on Employee Respon¬ 
sibilities and Conduct are set forth in 
the Department of Transportation reg¬ 
ulations (49 CFR Part 99). 

§ 12—1.354 General procurement pol¬ 
icy—Depart menial orders. 

DOT policy on selected subjects related 
to procurement matters is set forth in 
the Departmental orders contained in 
DOTPR Part 12-99. 

Subpart 12-1.4—Procurement 

Responsibility and Authority 

§ 12-1.102 Authority of contracting offi¬ 
cer*. 

§ 12—1.102—50 Contracting officer’s rep- 

♦ resentatives. 

(a) A contracting officer may desig¬ 
nate Government personnel to act as his 
authorized representatives for such func¬ 


tions as inspection, approval of shop 
drawings, testing, approval of samples 
and other functions of a technical na¬ 
ture not involving a change in the scope, 
price, terms, or conditions of the contract ’ 
or order. Such designation shall be in 
writing and shall contain specific instruc¬ 
tions as to the extent to which the rep¬ 
resentative may take action for the con¬ 
tracting officer, but will not contain au¬ 
thority to sign contractual documents. 
The responsibilities and limitations of 
the contracting officer’s representatives 
may be set forth in the contract or in a 
separate letter, a copy of which shall be 
furnished to the contractor. 

(b) A person assigned to and perform¬ 
ing his primary duty within a procure¬ 
ment office, and who is under the super¬ 
vision of a contracting officer, does not 
require designation as a representative 
to perform his assigned duties. Such a 
person is considered to be an employee 
of the contracting officer, acting in his 
behalf and as such has the authority 
to perform acts as assigned by the con¬ 
tracting officer. The contracting officer 
cannot, without delegating contracting 
officer authority, authorize his employees 
to sign any contract document or letter 
where the signature of a contracting 
officer is required. 

§ 12—1.150 Rc&pon.Hibility of procure¬ 
ment personnel to question require¬ 
ments and reaffirm their validity. 

(a) Procurement personnel have a 
responsibility to question any contem¬ 
plated procurement action which ap¬ 
pears inconsistent with their knowledge 
of commodities, markets, prices, and 
normal processes of doing business, or 
inconsistent with the authority of the 
requisitioner. 

(b) When the award of a proposed 
procurement has been prolonged over 
an extended period of time or when dur¬ 
ing the processing of the procurement, 
matters are disclosed which give rise to 
questioning the magnitude of or neces¬ 
sity for the requirement, procurement 
personnel should reaffirm the validity of 
the requirement before award of 
contract. 

Subpart 12-1.5—Contingent Fees 

§ 12—1.508 Enforcement. 

§ 12-1.508—3 Misrepresentation or vio¬ 
lations of the covenant against con¬ 
tingent fees. 

The views of the Office of the General 
Counsel, OST. shall be obtained prior 
to the referral of a case to the Depart¬ 
ment of Justice. 

Subpart 12-1.6—Debarred, 

Suspended, and Ineligible Bidders 

§ 12—1.602 Establishment and mainte¬ 
nance of a list of concerns or individ¬ 
uals debarred, suspended, or declared 
ineligible. 

The Federal Aviation Administration 
is delegated authority to compile, print, 
and distribute on a Department- wide 
basis, the Department of Transportation 
Consolidated list of Debarred. Ineligi¬ 
ble, and Suspended Contractors. 
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§ 12—1.604—1 Procedural requirements 
relating to the imposition of debar¬ 
ment. 

(a) Administrative debarment by the 
Department shall be initiated within 
each Administration or OST in accord¬ 
ance with the procedures set forth in 
FPR 1-1.604-1. The written notice re¬ 
quired by FPR 1-1.604-1 shall be signed 
by the head of the agency. Where no 
hearing on the basis of either oral testi¬ 
mony or a written statement is requested 
by the concern or individual sought to 
be debarred, debarment may be imposed 
by the head of the agency and shall be 
applicable to the entire Department. 
Where a hearing is properly requested, 
the debarment, if any, shall be imposed 
by the Secretary upon recommendation 
of the Chairman of the Department 
of Transportation Contract Appeals 
Board (DOTCAB), and shall be simi¬ 
larly applicable to the entire Depart¬ 
ment. 

(b) The written notice of proposed 
debarment to be furnished in accordance 
with FPR 1-1.604-1 shall, in addition 
to the requirements specified therein, 
apprise the concern or individual that 
if such party desires to present informa¬ 
tion, either in person or in writing, in 
opposition to such action, at a hearing, 

(1) a request therefor is to made to the 
Chairman of the DOTCAB by that party 
within 20 days following receipt of the 
notice of the proposed debarment, and 

(2) the request for a hearing is to be 
accompanied by a statement setting 
forth the grounds upon which the pro¬ 
posed debarment will be contested. In 
addition, the notice shall include a noti¬ 
fication that debarment, if imposed, 
shall be applicable throughout the De¬ 
partment. The notice shall be sent by 
registered or certified mail, return re¬ 
ceipt requested, to the last known ad¬ 
dress of the concern or individual, but 
where actual or personal delivery is not 
effected by the Post Office, a debarment 
may be imposed by the head of the 
agency; but any such debarment shall, 
upon the submission of an appropriate 
application, be subject to reopening and 
In such event a healing shall be ac¬ 
corded with respect to the debarment. A 
copy of each such notice shall be sent 
to TAD-60. 

(c) Hearings requested in connection 
with debarment proceedings as provided 
jn fpr 1-1.604-1 (b) shall be conducted 
before the DOTCAB. An opportunity 
shall be afforded the concern or individ¬ 
ual to appear with witnesses and counsel 
to show cause why such concern or in¬ 
dividual should not be debarred. Where 
a concern or individual requests a hear¬ 
ing and fails to appear, the DOTCAB 
snail consider the case on the basis of 
tne records and information made avail¬ 
able to it. In any instance where a party 
nas requested a hearing, he may elect 
to forego the submission of oral testi¬ 
mony and may submit a written state¬ 
ment (together with any information 
relating thereto) in opposition to the 
Proposed action. Hearings shall be held 
p.v the DOTCAB within 30 days after 

re ^ uest a hearing, un- 
iess the Chairman of the DOTCAB 
grants additional time. The Chairman 


shall include in his recommendation to 
the Secretary whether or not debarment 
is warranted under the particular cir¬ 
cumstances and, where debarment is 
warranted, a recommended period 
thereof. 

(d) When debarment is imposed by 
the head of the agency, or by the Secre¬ 
tary, the concern or individual shall be 
notified of the decision and of the period 
during which such debarment shall be 
effective. If a proposed debarment is not 
upheld by the Secretary, the concern or 
individual shall be so notified. Notice as 
to the imposition of a debarment shall 
be furnished to the concern or individual 
in the same manner as provided in 
DOTPR 12-1.604-1 (b) for a notice of 
proposed debarment. 

§ 12—1.605 Suspcn?>ion of bidders* 

Where a suspension is effected by the 
Department, it shall be invoked by the 
Secretary upon recommendation of the 
General Counsel, OST. 

§ 12—1.606 Agency procedure. 

(a) Each administration and OST, as 
applicable, shall furnish the notifications 
to GSA required by FPR l-1.606(c), for 
debarments initiated by it, and shall 
concurrently forward a like copy to (1) 
Federal Aviation Administration, Logis¬ 
tics Service, Contracts Division. Man¬ 
agement and Services Branch, LG-380 
for inclusion on or removal from the De¬ 
partment list, and (2) the Director of 
Installations and Logistics, OST, for 
information. 

(b) Requests for standard distribu¬ 
tion and for individual copies of the 
Department Consolidated List shall be 
made to the Federal Aviation Adminis¬ 
tration, Logistics Service, Contracts 
Division, Management and Services 
Branch, LG-380, Washington, D.C. 
25090. 

Subpart 12—1.7—Small Business 
Concerns 
§ 12—1.701 Definitions. 

§ 12—1.701—1 Small business concern 
(for Government procurement). 

(a) When the solicitation is for a 
manufactured product classified within 
an industry set forth in FPR 1-1.701-1 
(h), and small business set-aside proce¬ 
dures are utilized, a size standard read¬ 
ing substantially as follows shall be in¬ 
cluded in the solicitation: 

The small business employment size stand¬ 
ard prescribed for this procurement is not 

more than- 1 employees, except when 

the concern is a small business non-manu¬ 
facturer in which case the employment size 
standard is not more than 500 employees. 

(b) When the solicitation is for a 
manufactured product that is not classi¬ 
fied within an industry set forth in FPR 
1-1.701-1 (h), and small business set- 
aside procedures are utilized, a size 
standard reading substantially as fol¬ 
lows shall be included in the solicitation: 

The small business employment size stand¬ 
ard prescribed for this procurement Is not 
more than 500 employees. 


1 Insert *‘750'’, "1,000", or "1,500'\ as 
appropriate. 


(c) Similar language shall be used to 
prescribe other size standard criteria. 

§ 12—1.704 Agency program direction 
and operation. 

Each administration of the Depart¬ 
ment will establish and maintain a 
strong and viable small business pro¬ 
gram, designed to further the small 
business policies as set forth in FPR 
1-1.702. 

§ 12—1.701—1 Small btiMiic.«$ 
officer. 

Each administration, except NTSB, 
will designate an individual as the ad¬ 
ministration's small business assistance 
officer. The small business assistance 
officer will be responsible, either on a 
full time basis or as a collateral duty, 
for the establishment, implementation 
and execution of the small business pro¬ 
gram of his administration. He will be 
the central point of contact within his 
administration for inquiries concerning 
the small business program such as from 
industry, the Small Business Admin¬ 
istration (SBA), the Congress, or the 
Office of the Secretary of Transporta¬ 
tion. His duties shall include developing 
a plan of operation to increase the share 
of contracts awarded to small business 
by his administration. 

§ 12—1.704—2 Smiill business specialists. 

(a) A small business specialist shall 
be appointed by name, in writing, for 
each procurement office, to operate on 
either a full time or collateral duty basis. 
Only those individuals possessing the 
necessary business acumen, knowledge 
of the Department's procurement poli¬ 
cies and procedures, training and back¬ 
ground to accomplish effectively the ob¬ 
jectives of the small business program 
shall be considered for appointment. In 
any instance where the duty of a small 
business specialist is on a part-time 
basis, the appointment shall clearly in¬ 
dicate that the part-time nature of the 
assignment shall in no way relieve the 
individual from full responsibility for 
effectively accomplishing the activity's 
small business program requirements. 

(b) In larger offices, where practical, 
the small business specialist shall not be 
the contracting officer nor an individual 
under the supervision of a contracting 
officer. He shall be given the authority 
to exercise independent judgment in his 
areas of responsibility. In small offices 
the assignment of the small business 
specialist should promote maximum ef¬ 
fectiveness within the capabilities of the 
office. 

(c) The small business specialist ap¬ 
pointed pursuant to paragraph <a> of 
this section shall perform such of the 
following duties as are determined by 
the administration to be appropriate for 
his procurement office: 

(1) Maintain a program designed to 
locate capable small business sources for 
current and future procurements: 

(2) Coordinate inquiries and requests 
for advice from small business concerns 
on procurement matters; 

(3) Review proposed solicitations for 
supplies and services, assuring that small 
business concerns will be afforded an 
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equitable opportunity to compete, and 
as appropriate initiating recommenda¬ 
tions for small business set-asides; 

<4) Take action to assure the avail¬ 
ability of adequate specifications and 
drawings, w'hen necessary, to obtain 
small business participation in a 
procurement; 

(5) Review proposed procurements for 
possible breakout of items suitable for 
procurement from small business con¬ 
cerns; 

(6) Advise small business concerns 
with respect to the financial assistance 
available under existing laws and regu¬ 
lations and assist such concerns in ap¬ 
plying for financial assistance; 

(7) Participate in determinations con¬ 
cerning the responsibility of a prospec¬ 
tive small business contractor; 

(8) Participate in the evaluation of a 
prime contractor’s small business sub¬ 
contracting programs; 

<9) Assure that adequate records are 
maintained, and accurate reports pre¬ 
pared. concerning small business par¬ 
ticipation In the procurement program; 

(10) Make available to SB A copies of 
solicitations when so requested; and 

(11) Act as liaison between the con¬ 
tracting officer and the appropriate SB A 
office in connection with set-asides, cer¬ 
tificates of competency, size classifica¬ 
tion and any other matter in which the 
small business program may be involved. 

§ 12—1.708 Certificate of competency 
program. 

§ 12—1.708—2 Applicability and proce¬ 
dure. 

No referrals shall be made to the SBA 
unless the contracting officer has deter¬ 
mined that the bid or proposal of the 
small business concern is responsive. All 
referrals shall be In writing. 

§ 12-1.708-50 Additional procedure*!— 
referrals to SBA for reasons of capac¬ 
ity or credit. 

(a) Referrals made to SBA pursuant 
to FPR 1-1.708-2 (a) shall include a re¬ 
quest that the contracting officer be ad¬ 
vised, by telephone, whether or not SBA 
looks favorably toward issuance of a COC. 
If the contracting officer does not hear 
from the cognizant SBA office within 5 
working days after the matter has been 
referred, he shall contact the SBA of¬ 
fice to which the matter was referred to 
determine whether a COC is being proc¬ 
essed. SBA will ordinarily notify the con¬ 
tracting officer by the 13th workday after 
receipt whether or not it looks favorably 
toward issuance of a COC. 

(b) It is the policy of the Department 
to endeavor to reach agreement with the 
SBA regarding the capacity or credit of 
a small business concern. If SBA looks 
favorably toward the Issuance of a COC. 
SBA may be requested to advise the rea¬ 
sons for the proposed affirmative action. 
If the contracting officer has substantial 
basis for not agreeing with the proposed 
affirmative action, he shall request SBA 
to suspend further action on the case. 
The contracting officer should meet with 
SBA representatives, examine SBA case 
files, and take pertinent notes. SBA case 
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files will not be released outside SBA. 
Every effort should be made to resolve 
any differences between the SBA and 
the contracting officer through a com¬ 
plete exchange of preaward information 
developed by each agency. 

(c) One of the following courses of 
action shall be taken after the meeting 
described in paragraph (b) of this sec¬ 
tion: 

(1) If the new and additional facts 
presented by the SBA field office rep¬ 
resentatives so warrant, the contracting 
officer shall (i) reverse the negative 
determination as to capacity and credit 
of the apparent low bidder or offeror, (ii) 
withdraw the referral to SBA, (iii) in¬ 
form the SBA field office of his intention 
to make award and the anticipated date 
of award, and (iv) make the contract 
award without the necessity for issuance 
of a COC. 

(2) If agreement cannot be reached 
between the contracting officer and the 
SBA field office, but the contracting offi¬ 
cer, concludes it is not necessary to re¬ 
quest a final determination of the case 
by SBA Washington nor appropriate to 
withdraw the request for COC action, the 
contracting officer shall inform the SBA 
field office that a COC must be issued as 
a prerequisite to contract award. 

(3) If agreement cannot be reached 
between the contracting officer and the 
SBA field office, and the contracting of¬ 
ficer still* has substantial basis for doubt 
as to the ability of the firm to perform, 
the contracting officer shall request the 
SBA field office to suspend action to per¬ 
mit referral of the case to higher author¬ 
ity for review. The contracting officer 
shall then refer the matter to higher 
authority within his activity. If it is felt 
that the case is one which may warrant 
consideration by SBA Washington, it 
shall next be referred, with recommenda¬ 
tions, to the Washington official desig¬ 
nated by the administration, for review 
and determination of additional action 
required. The case file shall include the 
data forwarded to SBA, a statement of 
SBA’s reasons for proposing to issue a 
COC, and any pertinent data noted from 
the review of the SBA case files. No fur¬ 
ther procurement action will be taken 
by the contracting officer until he is in¬ 
formed of the final decision in the case. 

(d) If an SBA field office issues a COC 
without first advising the contracting of¬ 
ficer of its intention to do so, the con¬ 
tracting officer shall (1) determine from 
SBA the reasons for the failure to advise 
and the reasons why the COC was issued, 
and (2) advise the Washington official 
designated by his Administration of 
SBA’s failure to advise and also whether 
an appeal of the COC action to SBA 
Washington is recommended. 

§ 12—1.708—51 Additional procedures— 
referrals to SBA for reasons other 
than capacity or credit. 

Referrals made to SBA for reasons 
other than capacity or credit, as de¬ 
scribed in FPR 1-1.708-2(a) (5), shall in¬ 
clude a request that the contracting offi¬ 
cer be advised, by telephone (and con¬ 
firmed in writing), whether or not SBA 


desires to submit contrary view f s con¬ 
cerning the nonresponsible determina¬ 
tion. 

§ 12—1.750 Procurement »et-asideH for 
small business when an SBA repre¬ 
sentative is not available. 

§ 12-1.750-1 General. 

If no SBA representative is available, 
the small business specialist shall initiate 
recommendations to the contracting of¬ 
ficer for a small business set-aside for an 
individual procurement or class of pro¬ 
curements or portion thereof. 

§ 12—1.750—2 Review of set-aside recoin, 
mendations initiated by small husi- 
ness specialists. 

When a small business specialist has 
recommended that all, or a portion, of 
an individual procurement or class of 
procurements be set aside for small busi¬ 
ness, the contracting officer shall 
promptly either (a) concur in the rec¬ 
ommendation or (b) disapprove the rec¬ 
ommendation, stating in writing his rea¬ 
sons for disapproval. If the contracting 
officer disapproves the recommendation 
of a small business specialist, the small 
business specialist shall be afforded an 
opportunity to appeal to an official above 
the level of the contracting officer. The 
decision of this official shall be final. 

§ 12—1.750—3 Withdrawal or modifica¬ 
tion of set-asides. 

Withdrawal or modification of an in¬ 
dividual or class set-aside wliich was 
originally established upon the recom¬ 
mendation of the small business special¬ 
ist may be initiated by the contracting 
officer by giving notice containing tlie 
reason therefor, to the small business 
specialist. If the small business specialist 
does not agree to a withdrawal or modi¬ 
fication, the action may be appealed to 
an official above the level of the con¬ 
tracting officer, whose decision shall be 
final. 

§ 12—1.750—4 Contracting authority. 

For purposes of determining the ap¬ 
propriate contract authority, set-sides 
initiated by the small business specialist 
and concurred in by the contracting offi¬ 
cer shall be considered to be unilateral 
small business set-sides, and shall cite 41 
U.S.C. 252(c) (1) or 10 UB.C. 2304(a) (1 >. 
as applicable. 

§ 12—1.751 Smull bti*inc»s *et-«Mdc for 

proposed construction procurement*. 

(a> Each proposed procurement for 
construction services (excluding ship 
construction) estimated to cost between 
$2,500 and $500,000, shall be set aside for 
exclusive small business participation. 
Such set-asides shall be considered to be 
unilateral small business set-asides, and 
shall be withdrawn, in accordance with 
the procedures of FPR 1-1.706-3 and 
DOTPR 12-1.750-3, only if found not to 
serve the best interest of the Govern¬ 
ment. 

(b) Small business set-aside prefer¬ 
ences should be considered for construc¬ 
tion procurements in excess of $ 500,000 
on a case-by-case basis. 
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Subpart 12-1.8—Labor Surplus Area 
Concerns 

§ 12—1.807 Report on preference pro¬ 
curement in labor surplus areas. 

Reports required by FPR 1-1.807 will 
be forwarded to the Director of Installa¬ 
tions and Logistics, OST, no later than 
February 5 and August 5. The Director 
of Installations and Logistics will pre¬ 
pare and submit to GSA the consolidated 
departmental report. 

Subpart 12-1.9—Reporting Possible 
Antitrust Violations 

§ 12-1.901 General. 

The reports required by FPR Subpart 
1-1.9 shall be prepared for the signature 
of the Secretary, and forwarded to the 
Director of Installations and Logistics. 

Subpart 12-1.11—Qualified Products 

§12-1.1150 General. 

(a) It is sometimes necessary to test 
products in advance of any procurement 
action to determine if a product is avail¬ 
able that will meet specification require¬ 
ments. In such cases, the specification 
may require qualification of the product. 
Qualification is the entire process by 
which products are obtained from manu¬ 
facturers or distributors, examined and 
tested for compliance with specification 
requirements, and then identified on a 
list of qualified products. Qualification 
is performed in advance and independent 
of any specific procurement action. 

(b) A Qualified Products List (QPL) 
identifies the specification, manufacturer 
or distributor, item by part or model 
number or trade name, place of manu¬ 
facture, and the test report involved. 
Suppliers whose products have success¬ 
fully passed qualification and who fur¬ 
nish evidence thereof are eligible for 
award even though the product is not 
yet included in the QPL. 

(c) Chapter IV of the Federal Stand¬ 
ardization handbook (Federal Property 
Management Regulations 101-29) is the 
basic instruction concerning qualified 
products and qualifications procedures. 
Copies of this handbook may be pur¬ 
chased by the public from the Superin¬ 
tendent of Documents, U.S. Government 
Printing Office, Washington, D.C. 20402. 

(d) A specification is the only medium 
for establishing a requirement for quali¬ 
fication. The preparing activity identi¬ 
fied in the specification is responsible for 
qualification. 

§12—1.1151 Justification for inclusion 
of qualification requirement*. 

Subject to approval by the office as 
designated in Administration procedures, 
a qualification requirement may be in¬ 
cluded in a specification only when one 
or more of the following conditions exist: 

( a) The time required for testing after 
award would unduly delay delivery of the 
supplies being purchased. 

<b) The cost of repetitive testing 
'vould be excessive. 

<c) The tests would require expensive 
or complicated testing apparatus not 
commonly available. 
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(d) The interest of the Government 
requires assurance, prior to award, that 
the product Is satisfactory for Its in¬ 
tended use. 

(e) The determination of acceptabil¬ 
ity would require performance data to 
supplement technical requirements con¬ 
tained in the specification. 

§ 12—1.1152 Prior determinations. 

Prior to inclusion of qualification in a 
specification, the preparing activity shall 
determine that: 

(a) There is no other practicable way 
to obtain evidence of availability of 
products meeting the requirements of 
the specification. 

(b) Sources, sufficient in number to 
provide an adequate base of supply, inso¬ 
far as practicable, are available and 
willing to submit their products for 
qualification. 

(c) Test facilities and resources are 
available to establish and maintain the 
QPL adequately and without delay. 

§ 12—1.1153 Availability of lists. 

Qualified Products Lists are intended 
for the use of the Government and its 
contractors, subcontractors, prospective 
bidders, and suppliers. Lists may be 
obtained by prospective bidders or sup¬ 
pliers who require these Lists in furnish¬ 
ing supplies or services to the Govern¬ 
ment or its contractors. Lists are also 
available to the public upon request. 
When a person is provided with, or given 
access to, a QPL he should be advised as 
follows: 

(a) The QPL has been prepared for 
use by or for the Government in the 
procurement of products covered by the 
specification and such listing of a prod¬ 
uct is not intended to and does not con¬ 
note endorsement of the product by the 
Department of Transportation; 

(b) All products listed have been 
qualified under the requirements for the 
product as specified in the latest effective 
issue of the applicable specification; 

(c) The QPL may be revised or 
amended as necessary, and subject to 
change without notice; 

(d) The listing of a product does not 
release the supplier from compliance 
with the specification requirements; and 

(e) Use of the information for ad¬ 
vertising or publicity purposes is per¬ 
mitted, provided that such publicity or 
advertising does not state or imply that 
the product is the only product of that 
type so qualified or that the Department 
of Transportation in any way recom¬ 
mends or endorses the manufacturer’s 
product. 

§ 12—1.1154 Opportunity for qualifica¬ 
tion. 

(a) Upon determination that a prod¬ 
uct is to be covered by a QPL, manu¬ 
facturers shall be urged to submit their 
products for qualification and where pos¬ 
sible shall be given sufficient time to ar¬ 
range for qualification testing prior to 
issuance of the initial invitation for bids 
or request for proposals for the item as 
a qualified product. Appropriate notice 
of such determination shall be furnished 
to the U.S. Department of Commerce, 
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Commerce Business Daily, Room 1304, 
433 West Van Buren Street, Chicago, IL 
60607, requesting publication of five con¬ 
secutive issues of the daily “Synopsis of 
U.S. Government Proposed Procurement, 
Sales and Contract Awards”. The pub¬ 
licity given to the requirement for quali¬ 
fication testing shall include the fol¬ 
lowing: 

(1) An intention to establish a QPL 
for a product; 

(2) The specification number and no¬ 
menclature of the product, and the name 
and address of the office to which the re¬ 
quest for qualification should be sub¬ 
mitted; and 

(3) Notice that in making future 
awards consideration shall be given only 
to such products as have been accepted 
for inclusion in a QPL. 

(b) Lists shall always be kept open 
for inclusion of products from additional 
suppliers. 

§ 12—1.1155 Clarification of qualifica¬ 
tion requirement*. 

When there is any question concern¬ 
ing qualification requirements in a spec¬ 
ification, the activity that prepared the 
specification will furnish clarification 
when requested by the contracting 
activity. 

§ 12—1.1156 Procurement of qualified 
products. 

§ 12-1.1156-1 General. 

(a) Whenever qualified products are 
to be procured by the Government as 
end items, only bids or proposals offer¬ 
ing products which are qualified for list¬ 
ing on the applicable QPL at the time 
set for opening of bids or award of ne¬ 
gotiated contracts shall be considered in 
making awards. 

(b) Whenever a qualified product is 
to be procured by a prime contractor as 
a component of an end item, the prime 
contractor shall be required to furnish 
a component which has been tested and 
qualified for inclusion in the applicable 
QPL by the time of award of the sub¬ 
contract. Delay resulting from the 
prime contractor’s awaiting qualifica¬ 
tion approval by the Government of a 
component shall not constitute excus¬ 
able delay when a previously qualified 
component could have been procured in 
time to meet the end item delivery 
schedule. 

(c) Procurements involving qualified 
products shall be governed by subpara¬ 
graphs (1) through (4) of this para¬ 
graph. 

(1) Synopses of proposed procure¬ 
ments shall be published by purchasing 
activities, in accordance with FPR 1- 
1.1003, promptly upon receipt of pro¬ 
curement requests. 

(2) The maximum time consistent 
with delivery requirements shall be al¬ 
lowed between issuance of the solicita¬ 
tion and the opening of bids or the 
award of a negotiated contract. As a 
minimum, however, contracting officers 
shall allow 30 calendar days between the 
dates of issuance and opening (award, 
in the case of negotiated contracts): 
Provided , That periods of less than 30 
days may be set in cases of urgency 
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when the justification for a shorter pe¬ 
riod is set forth in writing and made a 
part of the procurement file. In appro¬ 
priate cases, advance notice of procure¬ 
ment involving qualified products may 
be given suppliers through the use of 
preinvitation notices. Such notices shall 
identify the specification requiring 
qualification. 

(3) In procuring qualified products by 
formal advertising, invitations for bids 
will be distributed to suppliers in the 
same manner as if a qualified product 
were not involved, and will not be re¬ 
stricted to suppliers whose products 
have been qualified. 

(4) Contracting officers shall forward 
requests from suppliers concerning 
qualification of products to the specifi¬ 
cation preparing activity. 

§12—1.1157 Contract provision*. 

(a) When qualified end products are 
to be procured, the provision in FPR 
1-1.1101(b) shall be inserted in the so¬ 
licitation, supplemented by the following: 
ing: 

“The offeror shall insert the item name 
and the test number (if known) of each 
quaUiled product in the blank spaces below. 
Item Name_Test No._ 

Any change in location or ownership of the 
plant at which a previously approved product 
is, or was, manufactured requires reevalua- 
tlon of the qualification. Such reevaluation 
must be accomplished prior to the bid open¬ 
ing date in the case of advertised procure¬ 
ments and prior to the date of award in the 
case of negotiated procurements. Failure of 
offerors to arrange for such revaluation 
shall preclude consideration of their offers. 

If the procurement is formally adver¬ 
tised, the following statement shall also 
be included: 

Any bid which does not identify the quali¬ 
fied product being offered, either above or 
elsewhere in the bid, will be rejected. 

(b) When qualified products are to be 
procured as components of end items, 
insert the following provision in the 
solicitation: 

Qualified Products—Components 

When any of the end items which are to 
be supplied to the Government by the Con¬ 
tractor wlU contain one or more components 
which are required by the applicable specifi¬ 
cation to be qualified products, such com¬ 
ponents shall have been tested and shall 
be qualified for lnolusion Ln the Qualified 
Products List (whether or not actually in¬ 
cluded In the List) at the time of award of 
any subcontract by the Contractor for such 
components, or, in the event the Contractor 
plans to manufacture such components him¬ 
self, shall have been so tested and have so 
qualified before the Contractor begins to 
manufacture such components for perform¬ 
ance of this contract (not before manufac¬ 
ture of the prototype, preproduction model, 
or first article, for qualification testing). Un¬ 
less required for interchangeability or com¬ 
patibility, the Contractor shall not cite brand 
names from any Qualified Products List ln 
any subcontract solicitation, but shall refer 
to the pertinent specification so that opti¬ 
mum competition may be obtained. Delay 
resulting from the Contractor's awaiting 
qualification approval by the Government of 
a component shall not constitute excusable 
delay when a previously qualified component 
oould have been procured in time to meet the 
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end item delivery schedule. Any change ln 
location or ownership of the plant at which 
a previously approved product is, or was. 
manufactured requires re-evaluation of the 
qualification. Such re-evaluation must be 
accomplished prior to the award of any sub¬ 
contract by the Contractor for such com¬ 
ponents or prior to the beginning of manu¬ 
facture If the Contractor manufactures such 
components himself. 

§ 12—1.1158 Effect of debarment or 
suspension. 

The inclusion of a product on the 
QPLs may be denied, and the qualifica¬ 
tion of a listed product may be with¬ 
drawn, by the Administration concerned, 
without notification to the manufacturer, 
if the name of the manufacturer appears 
on the lists of debarred or ineligible bid¬ 
ders which are maintained pursuant to 
FPR Subpart 1-1.6. 

§ 12—1.1159 Waiver of qualification re¬ 
quirement. 

When procuring a product under a 
specification which includes qualifica¬ 
tion requirements either for the end 
item or for components of the end item, 
such qualification requirements can be 
waived only by the activity that prepared 
the specification. In appropriate cases, 
when requested by the contracting of¬ 
ficer, the preparing activity may waive 
qualification requirements. A notice, is¬ 
sued by the preparing activity, directing 
a waiver of the qualification require¬ 
ment, constitutes adequate authorization 
for waiver of product qualification re¬ 
quirements. Where waivers have been 
granted, solicitations shall specifically 
indicate that the qualification require¬ 
ment is inapplicable. Such information 
shall also be included in any Synopsis 
of the procurement. 

§ 12—1.1160 Inadequate competition. 

(a) Presolicitation. In connection with 
procurement of a qualified product as 
an end item, the contracting officer shall 
review the applicable QPL prior to solic¬ 
itation to ascertain whether the num¬ 
ber of sources is adequate for competi¬ 
tion. If, in the opinion of the contracting 
officer, the number of sources is inade¬ 
quate, action shall be taken as pre¬ 
scribed below unless he already has the 
necessary information. 

(1) The contracting officer shall re¬ 
quest the activity that prepared the 
specification to provide information con¬ 
cerning the status of tests on additional 
products, including the anticipated 
dates when such tests will be completed 
so that opening of bids or submission 
of proposals may be so scheduled as to 
allow completion of the tests. 

(2) If no tests are being conducted or 
contemplated, the contracting officer 
shall further request the preparing ac¬ 
tivity to advise whether a means of 
quality assurance other than qualifica¬ 
tion approval may be substituted in the 
procurement. 

(b) Post solicitation. The contracting 
officer shall advise the specification pre¬ 
paring activity of the name and address 
of any concern which requested copies 
of the solicitation but was not included 
on the QPL. The specification preparing 


activity may then attempt to interest 
such concerns in becoming qualified 

§ 12—1.1161 Reporting iionconforniame 
with specification requirements. 

If a supplier on the QPL repeatedly 
submits products not meeting specifica¬ 
tion requirements for inspection, resub¬ 
mits products previously rejected with¬ 
out correcting the defects, or is other¬ 
wise unsatisfactory in the performance 
of contracts, he shall be reported to the 
activity that prepared the specification 
for a determination as to whether the 
suppUer's product shall be removed from 
the list. 

§ 12—1.1162 Misuse of QPL information. 

Misuse of QPL information, such as for 
advertising or publicity purposes con¬ 
trary to that permitted in DOTPR 12- 
1.1153(e), shall be reported promptly to 
the preparing activity. 

Subpart 12-1.12—Responsible 
Prospective Contractors 

§ 12—1.1201 Determination of ropon-i- 
biiity or nonresponsibility. 

§ 12—1.1201—1 Requirement. 

(a) Except as provided in paragraph 

(c) of this section, the contracting of¬ 
ficer shall, prior to award, prepare, sign, 
and place in the contract file, DOT Form 
F 4220.1 titled “Determination of Pro¬ 
spective Contractor Responsibility.” 
Where a prospective contractor is de¬ 
termined to be nonresponsible, the form 
shall also be completed before notice of 
the rejection is furnished and the con¬ 
tract awarded to another. 

(b) For each factor applicable to the 
procurement, the type of evaluation and 
the rating shall be checked. A completed 
form may include any combination of 
checks in the A, B, and C columns. Where 
the determination of responsibility is 
based on an SBA certificate of compe¬ 
tency. a copy of the certificate shall be 
attached to the form and Block 6 of the 
form should not be completed except to 
reference the attachment. 

(c) The form need not be completed 
in the case of: 

(1) Procurements of the types listed 
in FPR 1-1.1201 (b); 

(2) Contracts of $10,000 or less, except 
that the form shall be prepared prior to 
the award of all contracts the primary 
purpose of wh£ch is research; or 

(3) Contracts for perishable subsis¬ 
tence supplies available for immediate 
shipment. 

(d) Pending a revision of DOT Form 
F 4220.1, the reference in Block 7 to “FPR 
1-1.310-6” shall be changed to read “FPR 
1-1.1202”. 

Subpart 12-1.16—Report of Identical 
Bids 

§ 12—1.1603 Reporting requirement* 

§ 12—1.1603—3 Submission of reports. 

The report required by FPR 1-1.1603-3 
(b) shall be sent by each Administration 
directly to the Attorney General. An 
information copy shall be sent to the 
Director of Installations and Logistics, 
OST. 
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Subpart 12—1.50 —Options 

§12—1.5000 Scope of subpart. 

This subpart applies to contracts for 
supplies and services other than for 
construction and research and develop¬ 
ment. It does not preclude the use of 
appropriate option provisions in such 
construction and research and develop¬ 
ment contracts. 

§ 12—1.5001 Definition. 

As used in this subpart, an option 
clause is a provision in a contract under 
which, for a specified time, the Govern¬ 
ment may elect to purchase additional 
quantities of the supplies or services 
called for by the contract, or may elect 
to extend the period of performance of 
the contract. 

§ 12—1.5002 Applicability. 

(a) Option clauses may be included in 
contracts where increased requirements 
within the period of contract perform¬ 
ance are foreseeable, or where continu¬ 
ing performance beyond the original 
period of contract performance may be 
in the best interest of the Government. 
Since options require offerors to guar¬ 
antee prices for definite periods of time 
with no guarantee that orders will be 
placed, their improper use could result in 
prices which are unfair to either the 
Government or the contractor. When 
additional requirements are foreseeable 
and subsequent competition would be 
impracticable because of such factors as 
production lead time and delivery re¬ 
quirements, the use of options may be 
preferable to later negotiating a price 
with tiie contractor at a time when it is 
the only practical source. 

(b) An option normally should not be 
used where it can reasonably be foreseen 
that (1) minimum economic production 
quantities will be procured at some future 
date, and (2) startup costs, production 
lead time, and probably delivery require¬ 
ments would not preclude adequate 
future competition. 

(c) Option provisions and clauses 
shall not be included in contracts when: 

(1) The supplies or services being pur¬ 
chased are readily available on the open 
market. 

(2) The contractor would be required 
to incur undue risks: E.g., the price or 
availability of necessary materials or 
labor is not reasonably foreseeable. 

(3) An indefinite quantity contract or 
requirements contract is appropriate 
except that options for continuing per¬ 
formance may be used in such contracts. 

(4) Market prices for the supplies or 
services involved are likely to change 
substantially. 

(5) The option quantities represent 
known firm requirements for which pro¬ 
curement funds are available. 

§ 12—1.5003 Procedures. 

(a) When a contract is to contain an 
option quantity, the solicitation must 
contain an appropriate option provision 
and the contract file shall be docu¬ 
mented with a justification for the in¬ 
clusion of the option. If the contract is 
to be negotiated, the determination and 
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findings shall set forth the approximate 
quantity to be awarded and the extent of 
the increase to be permitted by the 
option. The contract shall limit the addi¬ 
tional quantities of supplies or services 
which may be procured, or the duration 
of the period for which performance of 
the contract may be extended, under 
the option and will fix the period 
within which the option may be exer¬ 
cised. In fixing the period within which 
the option may be exercised, considera¬ 
tion shall be given to (1) necessary lead 
time in order to assure continuous pro¬ 
duction and (2) the time required for 
additional funding and other necessary 
approval action. The period specified for 
exercising the option shall in all cases 
be kept to a minimum. 

(b) Solicitations containing option pro¬ 
visions should cover five basic points: (I) 
Quantity of additional supplies or serv¬ 
ices which may be procured: Where the 
exercise of the option would result in in¬ 
creased quantities of supplies, the option 
quantity should be expressed in terms of 
a specified number of. additional units 
rather than as a percentage of the base 
quantity. Where exercise of the option 
would result in an increase in the per¬ 
formance of services, the option may be 
similarly expressed in terms of the units 
of work contained in the contract (e g., 
man hours). Where exercise of the option 
would result in an extension of the dura¬ 
tion of the contract, the option may be 
expressed in terms of a specific date or 
dates or of an additional time period such 
as days, weeks, or months. Generally the 
quantity subject to the option should 
not exceed the basic quantity by more 
than 25 percent. 

(2) The period within which the op¬ 
tion may be exercised: The contract shall 
fix the period within which the option 
may be exercised. The period specified 
shall in all cases be kept to a minimum 
(generally no longer than 6 months). 

(3) Delivery terms for the option 
quantities. 

(4) Prices for the option quantities: 
The clause shall provide for firm unit 
prices for any additional quantity that 
may be ordered up to the maximum 
quantity of the option, or for any increase 
in the performance of services or exten¬ 
sion of the duration of the contract. 

(5) A statement on the evaluation of 
bids or proposals: Solicitations shall 
state that evaluation will be on the basis 
of the firm quantity set forth in the 
schedule and the option quantity, if any, 
exercised at time of award. 

The option clause should not contain a 
price control feature on the option quan¬ 
tities, such as a requirement that the op¬ 
tion quantities be offered at prices no 
higher than those of the basic quantity. 
The use of price controls to avoid un¬ 
reasonable offers on option quantities 
can be disadvantageous to the Govern¬ 
ment because the contractor may spread 
the cost of bona fide risks of option quan¬ 
tities to the basic quantity. 

§ 12—1.5004 Exorcise of option*. 

(a) The exercise of an option by the 
Government requires the contracting of- 
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fleer's written notification to the contrac¬ 
tor within the time period specified in 
the contract. 

(b) Where the contract provides for 
price escalation and the contractor re¬ 
quests revision of price pursuant to such 
provision, or the provision applies only 
to the option quantity, the effect of es¬ 
calation on prices under the option must 
be ascertained before the option is 
exercised. 

(c) Options should be exercised only if 
it is determined that: 

(1) Funds are available, 

(2) The requirement covered by the 
option fulfills an existing need of the 
Government, and 

(3) The exercise of the option is most 
advantageous to the Government, price 
and other factors considered. 

(d) Insofar as price is concerned, the 
determination under paragraph (c)(3) 
of this section shall be made on the basis 
of one of the following: 

(1) A new solicitation fails to produce 
a better price than that offered by the 
option. When the contracting officer an¬ 
ticipates that the option price will be 
the best price available, he should not use 
this method of testing the market but 
should use one of the methods in sub- 
paragraph (2), (3), or (4) of this 
paragraph. 

(2) An informal investigation of 
prices, or other examination of the mar¬ 
ket, indicates clearly that a better price 
than that offered by the option cannot 
be obtained. 

(3) The time between the award of 
the contract containing the option and 
the exercise of the option is so short that 
it indicates the option price is the low¬ 
est price obtainable, considering such 
factors as market stability and a com¬ 
parison of the time since award with the 
usual duration of contracts for such sup¬ 
plies and services. 

(4) Established prices are readily as¬ 
certainable and clearly indicate that 
formal advertising or informal solicita¬ 
tion can obviously serve no useful 
purpose. 

(e) Insofar as the “other factors’* 
mentioned in paragraph (c)(3) of this 
section are concerned, the determina¬ 
tion should, among other things, take 
into account the Government’s need for 
continuity of operations and potential 
costs to the Government of disrupting 
operations, including the cost of relocat¬ 
ing necessary Government-furnished 
property (as. for example, in certain re¬ 
pair and overhaul contracts for aircraft 
or other complex equipment). 

<f) When it has been determined that 
an option may properly be exercised, 
such determination shall be set forth in 
writing and included in the contract file. 
Written notification to the contractor of 
the exercise of the option and any con¬ 
tract modification resulting therefrom 
shall cite the option clause contained in 
the contract as authority for the pro¬ 
curement of the option quantity, and no 
citation under 41 U.S.C. 252(c) or 
10 U.S.C. 2304fa) is required. 
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§ 12—1.5003 Examples of option provi¬ 
sions. 

(a) A clause substantially as follows 
may be used where the contract ex¬ 
presses the option quantity as an addi¬ 
tional quantity of a specific line item. 

Option for Increased Quantity 

The Government may Increase the quan¬ 
tity of supplies called for herein by the 
amount stated in the Schedule and at the 
unit price specified therein. The Contract¬ 
ing Officer may exercise this option, at any 
time within the period specified in the 
Schedule, by giving written notice to the 
Contractor. Delivery of the items added by 
the exercise of this option shall continue 
Immediately after, and at the same rate as, 
delivery of like items called for under this 
contract unless the parties otherwise agree. 

fb) A clause substantially as follows 
may be used where it is intended to ex¬ 
tend the services described in the 
schedule. 

Option to Extend Services 

The Government may require the Con¬ 
tractor to continue to perform any or all 
Items of sendees under this contract within 
the limits stated in the Schedule. The Con¬ 
tracting Officer may exercise this option, at 
any time within the period specified in the 
Schedule, by giving written notice to the 
Contractor. The rates set forth in the Sched¬ 
ule shall apply to any extension made pur¬ 
suant to this option provision. 

<c) A clause substantially as follows 
may be used to provide for continuing 
performance of the contract beyond its 
original term. 

Option To Extend the Term of the Contract 

This contract is renewable, at the option 
of the Government, by the Contracting Offi¬ 
cer giving written notloe of renewal to the 
Contractor within the period specified in the 
schedule: Provided, That the Contracting 
Officer shall have given preliminary notice 
of the Government’s intention to renew at 
least 60 days before this contract is to expire. 
(Such a preliminary notice will not be 
deemed to commit the Government to re¬ 
newals.) If the Government exercises this 
option for renewal, the contract as renewed 
shaU be deemed to include this option pro¬ 
vision. However, the total duration of this 
contract, including the exercise of any op¬ 
tions under this clause, shall not ex¬ 
ceed -- 

Subpart 12-1.51—Novation Agree¬ 
ments and Change of Name Agree¬ 
ments 

§12—1.5100 Scope of hubparl. 

Tills subpart prescribes the policy and 
procedures for (a> recognition of a suc¬ 
cessor in interest to Government con¬ 
tracts when such interests are acquired 
incidental to a transfer of all the assets 
of a contractor or such part of his assets 
as is involved in the performance of the 
contracts, (b) a change of a name of a 
contractor, and (c) single Administra¬ 
tion execution of novation agreements 
and change of name agreements affect¬ 
ing more than one Administration of the 
Department of Transportation. (See also 
FPR 1-30.710 on assignment of claims in 
the case of transfer of a business or cor¬ 
porate mergers.) 
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§ 12-1.5101 Agreement to recognize a 
successor in interest. 

(a) The transfer of a Government 
contract is prohibited by law (41 U.S.C. 
15). However, the Government may rec¬ 
ognize a third party as the successor in 
interest to a Government contract where 
the third party’s interest is incidental to 
the transfer of all the assets of the con¬ 
tractor. or all that part of the contrac¬ 
tor’s assets involved in the performance 
of the contract. Examples include, but 
are not limited to: 

(1) Sale of such assets; 

i2) Transfer of such assets pursuant 
to merger or consolidation of corpora¬ 
tion; and 

(3) Incorporation of a proprietorship 
or partnership. 

(b) When a contractor requests that 
the Government recognize a successor in 
interest the contractor shall be required 
to provide the Administration concerned, 
or the Office of the Secretary of Trans¬ 
portation (OST), if appropriate (see 
§ 12-1.5103(b)), with one copy of each 
of the following, as applicable: 

(1) A properly authenticated copy of 
the instrument by which the transfer of 
assets was effected, as for example, a 
bill of sale, certificate of merger, inden¬ 
ture of transfer, or decree of court: 

(2) A list of all contracts and pur¬ 
chase orders which have not been finally 
settled between the Department of 
Transportation and the transferor, 
showing the contract number, the name 
and address of the purchasing office in¬ 
volved, the total dollar value of each 
contract as amended, the type of con¬ 
tract involved, and the balance remain¬ 
ing unpaid; 

(3) A certified copy of the resolutions 
of the Boards of Directors of the cor¬ 
porate parties authorizing the transfer 
of assets; 

(4) A certified copy of the minutes of 
any stockholders’ meetings of the cor¬ 
porate parties necessary to approve the 
transfer of assets; 

(5) A properly authenticated copy of 
the certificate and articles of incorpora¬ 
tion of the transferee if such corporation 
was formed for the purpose of receiving 
the assets involved in the performance 
of the Government contracts. 

(6 > Opinion of counsel for the trans¬ 
feror and transferee that the transfer 
was properly effected in accordance with 
applicable law and the effective date of 
transfer; 

(7) Evidence of the capability of the 
transferee to perform the contracts; 

(8) Balance sheets of the transferor 
and the transferee as of dates immedi¬ 
ately prior to and after the transfer of 
assets; 

(9) Evidence of security clearance re¬ 
quirements; and 

(10) Consent of sureties on all con¬ 
tracts listed under subparagraph (2) of 
this paragraph where bonds are re¬ 
quired . 

(c) When it is consistent with the 
Government’s interest to recognize a suc¬ 
cessor in interest to a Government con¬ 
tract, the Administration concerned, or 
OST, if appropriate, shall execute a no¬ 


vation agreement with the transferer 
and the transferee, which shall ordinar¬ 
ily provide in part that: 

(1) The transferee assumes all the 
transferor’s obligations under the con¬ 
tract; 

(2) The transferor waives all rights 
under the contract as against the Gov¬ 
ernment; 

(3) The transferor guarantees per¬ 
formance of the contract by the trans¬ 
feree (a satisfactory performance bond 
may be accepted in lieu of such guaran¬ 
tee) ; and 

(4) Nothing in the agreement shall 
relieve the transferor or the transferee 
from compliance with any Federal law. 

(d) All agreements, prior to execution, 
shall be reviewed by Government counsel 
for legal sufficiency. A format for such 
an agreement for use w f hen the trans¬ 
feror and transferee are corporations, 
and all the assets of the transferor are 
transferred, is set forth herein. This for¬ 
mat may be adapted to fit specific cases 
and may be used as a guide in preparing 
similar agreements for use in other situ¬ 
ations. 

Novation Agreement 

This Agreement, entered into as of (date 
upon which the transfer of assets became 
effective pursuant to applicable State law) 
19 _ , by and between the ABC Corp., a cor¬ 

poration duly organized and existing under 

the laws of the State of _with Its 

principal office In the city of - 

(hereinafter referred to as the •’Transferor” i ; 
the XYZ Oorp. [add If appropriate] (formerly 
known as the LMN Corp.), a corporation duly 
organized and existing under the laws of the 

State of _ with its principal office 

in the city of _ (hereinafter re¬ 

ferred to as the "Transferee’’); and the 
United States of America (hereinafter re¬ 
ferred to as the "Government"). 

WITNESSETH 

1. Whereas, the Government, represented 
by various contracting officers of (insert ap¬ 
propriate administrations, and OST if ap¬ 
propriate) of the Department of Transporta¬ 
tion, has entered into certain contracts and 
purchase orders with the Transferor 

(namely:__] (or) [as set forth in 

the attached list marked "Exhiibt A" to this 
Agreement and herein incorporated by refer¬ 
ence]; and the term "the contracts" as here¬ 
inafter used means the above contracts and 
purchase orders, and all other contracts and 
purchase orders, including modifications 
thereto, heretofore made between the Gov¬ 
ernment, represented by various contracting 
officers within the Department of Transpor¬ 
tation and the Transferor (whether or not 
performance and payment have been com¬ 
pleted and releases executed, if the Govern¬ 
ment or the Transferor has any remaining 
rights, duties or obligations thereunder). and 
including modifications thereto hereafter 
made in accordance with the terms and con¬ 
ditions of such contracts and purchase or¬ 
ders between the Government and the Trans¬ 
feree; 

2. Whereas, as of -- 19--, the 

Transferor assigned, conveyed, and trans¬ 
ferred to the Transferee all the assets of the 
Transferor by virtue of a f term descriptive of 
the legal transaction involved] between the 
Transferor and the Transferee; 

3. Whereas, the Transferee, by virtue of 
said assignment, conveyance and transfer, 
has acquired all the assets of the Transferor; 

4. Whereas, by virtue of said assignment 
conveyance and transfer, the Transferee has 
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. assumed all the duties, obligations and lia¬ 
bilities of the Transferor under the 

contracts; 

5, Whereas, the Transferee Is In a posi¬ 
tion fully to perform the contracts, and 
such duties and obligations as may exist 
under the contracts; 

6 Whereas, it is consistent with the Gov¬ 
ernment’s interest to recognize the Trans¬ 
feree as the successor party to the contracts; 

7 Whereas, there has been filed with the 
Government evidence of said assignment, 
conveyance or transfer; 

[Where a change of name is also involved, 

such as prior or concurrent change of 

name of the transferee, an appropriate 

recital shall be used; for example: 

8. Whereas, there has been filed with the 

Government a certificate dated-- 

19—, signed by the Secretary of the State of 

the State of__ to the effect that 

the corporate name of LMN Corp. was 

changed to XYZ Corp. on -- 

19-;l 

Now, therefore, in consideration of the 
premises, the parties hereto agree as follow-s: 

9. The Transferor hereby confirms said 
assignment, conveyance and transfer to the 
transferee, and does hereby release and dis¬ 
charge the Government from, and does 
hereby waive, any and all claims, demands, 
and right* against the Government which it 
now has or may hereafter have in connec¬ 
tion with the contracts. 

10. The transferee hereby assumes, agrees 
to be bound by, and undertakes to per¬ 
form each and every one of the terms, 
covenants, and conditions contained in the 
contracts. The Transferee further assumes 
all obligations and liabilities of, and all 
claims and demands against, the Trans¬ 
feror under the contracts, In all respects 
as if the Transferee were the original party 
to the contracts. 

11. The Transferee hereby ratifies and con¬ 
firms all actions heretofore taken by the 
Transferor with respect to the contracts 
with the same force and effect as if the ac¬ 
tion had been taken by the Transferee. 

12. The Government hereby recognizes the 
Transferee as the Transferor’s successor in 
Interest in and to the contracts. The Trans¬ 
feree hereby becomes entitled to all right, 
title, and interest of the Transferor in and 
to the contracts in oil respects as if the 
Transferee were the original party to the 
contracts. The term “Contractor" as used 
In the contracts shall be deemed to refer 
to the Transferee rather than to the 
Transferor. 

13. Except as expressly provided herein, 
nothing in this Agreement shall be con¬ 
strued as a waiver of any rights of the 
Government against the Transferor. 

14. Notwithstanding the foregoing provi¬ 
sions, all payments and reimbursements 
heretofore made by the Government to the 
Transferor and all other action heretofore 
taken by the Government, pursuant to its 
obligations under any of the contracts, shall 
be deemed to have discharged pro tan to the 
Government's obligations under the con¬ 
tracts. All payments and reimbursements 
made by the Government after the date of 
this Agreement in the name of or to the 
Transferor shall have the same force and 
effect as if made to said Transferee and shall 
constitute a complete discharge of the 
Government’s obligations under the con¬ 
tracts, to the extent of the amounts so 
paid or reimbursed. 

15. The Transferor and tho Transferee 
hereby agree that the Government shall not 
be obligated to pay or reimburse eLther of 
them for, or otherwise give effect to, any 
costs, taxes or other expenses, or any increases 
therein, directly or indirectly arising out of 
or resulting from (i) said assignment, con¬ 


veyance and transfer, or (ii) this Agreement, 
other than those which the Government in 
the absence of said assignment, conveyance 
and transfer, or this Agreement, would have 
been obligated to pay or reimburse under the 
terms of the contracts. 

10. The Transferor hereby guarantees pay¬ 
ment of all liabilities and the performance of 
all obligations which the Transferee (i) as¬ 
sumes under this Agreement, or (11) may 
hereafter undertake under the contracts as 
they may hereafter 1 ms amended or modified 
in accordance with the terms and conditions 
thereof: and the Transferor hereby waives 
notice of and consents to any such amend¬ 
ment or modification. 

17. Except as herein modified, the contracts 
shall remain in full force and effect. 

In witness whereof, each of the parties 
hereto has executed this Agreement as of the 
day and year first above written. 

United States of America 

By- - 

Title. .. 

ABO Corp. 

[ CORPORATE 

seal] 

By -- 

Title --- 

XYZ Corp. 

[corporate 

seal) 

By .. 

Title _ 

CERTIFICATE 

I, _ _ certify that I 

am the Secretary of ABC Corp., named above; 

that_*_-__ who signed 

this Agreement on behalf of said corporation. 

was then_of said 

corporation; and that this Agreement was 
duly 6lgned for and in behalf of said corpo¬ 
ration by authority of its governing body and 
is within the scope of its corporate powers. 

Witness my hand and seal of said corpo¬ 
ration this - day of_. 19__. 

[corporate 

seal) 

By —.—. 

CERTIFICATE 

I, - - - - certify that I 

am the Secretary of XYZ Corp., named above; 

that -- who signed 

this Agreement on behalf of said corpora¬ 
tion, was then_of said corpora¬ 

tion; and that this Agreement was duly 
signed for and In behalf of said corporation 
by authority of its governing body and la 
within the scope of its corporate powers. 

Witness my hand and seal of said corpora¬ 
tion this _ day of __ 19-.. 

[corporate 

seal) 

By . 

§ 12—1.5102 Agreement to recognize 
change of name of contractor. 

(a) Where only a change of name is 
Involved, so that the rights and obliga¬ 
tions of the parties remain unaffected, an 
agreement between the Administration 
concerned, or OST, if appropriate (see 
§ 12-1.5103), and the contractor shall be 
executed effecting the amendment of all 
existing contracts between the parties so 
as to reflect the contractor’s change of 
name. Prior to the execution of such 
agreement, one copy of each of the fol¬ 
lowing shall be furnished by the contrac¬ 
tor to the Administration concerned: 

(1)A copy of the instrument by which 
the change of name was effected, au¬ 


thenticated by a proper official of Lite 
State having jurisdiction; 

(2) Opinion of counsel for the con¬ 
tractor as to the effective date of the 
change of name and that it was properly 
effected in accordance with applicable 
law; and 

(3) A list of all contracts and pur¬ 
chase orders which have not been finally 
settled between the Department of 
Transportation and the transferor, 
showing the contract number, the name 
and address of the purchasing office in¬ 
volved, the total dollar value of each 
contract as amended, and the balance 
remaining unpaid. 

<b) A format for such an agreement 
which shall be adapted for specific cases 
is set forth below. 

Chance of Name Agreement 

This Agreement, entered into as of (date 
upon which the change of name became 
effective pursuant to applicable State law) 

__ 19— by and between the ABC 

Corporation (formerly the XYZ Corp., and 
hereinafter sometimes referred to as the 
“contractor’’), a corporation duly organized 
and existing under the laws of the State 

of__ and the United States of 

America, represented by the Department of 
Transportation (hereinafter referred to as 
the “Government”). 

WITNESSETH 

1. Whereas, the Government, represented 
by various contracting officers of (insert ap¬ 
propriate administrations, and OST If appro¬ 
priate) of the Department of Transportation, 
has entered into certain contracts and pur¬ 
chase orders with the XYZ Corp., [namely: 
_1 (or) [as set forth in the at¬ 
tached list marked “Exhibit A” to this agree¬ 
ment and herein incorporated by reference; | 
and the term “the contracts’* as hereinafter 
used means the above contracts and pur¬ 
chase orders, and all other contracts and 
purchase orders, including modifications 
thereto, entered into between the Govern¬ 
ment, represented by various contracting 
officers within the Department of Transpor¬ 
tation, and the contractor (whether or not 
performance and payment have been com¬ 
pleted and releases executed, if the Govern¬ 
ment or the contractor has any remaining 
rights, duties, or obligations thereunder); 

2. Whereas, the XYZ Corp., by an Amend¬ 
ment to its certificate of incorporation, dated 

__ 19... has changed its corporate 

name to ABC Corp.; 

3. Whereas, a change of corporate name 
only Is accomplished by said amendment, 
so that rights and obligations of the Gov¬ 
ernment and of the contractor under the con¬ 
tracts are unaffected by said change; and 

4. Whereas, there has been filed with the 
Government documentary evidence of said 
change In corporate name; 

Now, therefore. In consideration of the 
premises, the parties hereto agree, that the 
contracts covered by this agreement are 
hereby amended by deleting therefrom the 
name “XYZ Corp." wherever it appears in 
the contracts and substituting therefor the 
name "ABC Corp.’*. 

In witness whereof, each of the parties 
hereto has executed this Agreement as of 
tho day and year first above written. 

Unite!) States of America 

By-- 

Title.. 

[CORPORATE 

seal] ABC Corp. 

By- 

Title__ 
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CERTIFICATE 

I.__ certify that I am 

the Secretary of ABC Corp., named above; 

that_who signed this 

Agreement on behalf of said corporation, was 

then_of said corporation; and 

that this Agreement was duly signed for and 
in behalf of said corporation by authority of 
its governing body and Is within the scope of 
Its corporate powers. 

Witness my hand and seal of said corpora¬ 
tion this_day of__ 19--. 

[corporate 

seal] By - 

§ 12-1.3103 Processing novation agree¬ 
ments and change of name agree¬ 
ments. 

(a) When only one Administration or 
the Office of the Secretary of Transpor¬ 
tation has outstanding contracts with 
the contractor or contractors seeking a 
novation or change of name agreement, 
the documents pertaining thereto shall 
be forwarded to the appropriate ad¬ 
dressee in paragraph <b) of this section. 
Tills addressee may authorize the pro¬ 
curing activity of its Administration (or 
OST) having the largest unsettled (un¬ 
billed plus billed but unpaid) dollar bal¬ 
ance with the contractor or contractors 
to process and execute the agreement. 

(b) When more than one Administra¬ 
tion (including OST) has outstanding 
contracts with the contractor or con¬ 
tractors seeking a novation or change of 
name agreement, a single agreement 
covering all such contracts shall be exe¬ 
cuted by the Administration having the 
largest unsettled (unbilled plus billed 
but unpaid) dollar balance with the con¬ 
tractor or contractors. Such agreements 
shall be executed by a duly authorized 
official of the appropriate office listed 
herein. 

Federal Aviation Administration. Director, 
Logistics Service. 800 Independence Ave¬ 
nue SW., Washington, DC 20590. 

Federal Highway Administration. Director, 
Office of Administration. 400 7th Street 
SW.. Washington. DC 20591. 

U.S. Coast Guard, Commandant <F), 400 7th 
Street SW., Washington, DC 20591. 

Federal Railroad Administrator. Director. Of¬ 
fice of Administration, 400 7th Street SW., 
Washington. DC 20591. 

St. Lawrence Seaway Development Corpora¬ 
tion, Administrative Services Officer, 800 
Independence Avenue SW., Washington, 
DC 20590. 

Office of the Secretary of Transportation, Di¬ 
rector of Administrative Operations. 400 
7th Street SW.. Washington. DC 20591. 
Urban Mass Transportation Administration, 
Director of Administrative Operations. 400 
7th Street SW.. Washington. DC 20591. 
National Highway Traffic Safety Administra¬ 
tion, Director of Administration, 400 7th 
Street SW.. Washington, DC 20591. 

(c) The Administration processing a 
proposed novation agreement shall 
promptly provide notice of the proposed 
agreement, including the list of contracts 
as required by § 12-1.5101 (b) (2) to the 
other Administrations (and OST, if ap¬ 
plicable) having contracts with the con¬ 
tractor or contractors concerned. Such 
notice shall be transmitted to the ap¬ 
propriate addressee listed in paragraph 
<b) of this section. Within 30 days after 
receipt of such notice, the Administra¬ 
tion (s) may submit comments to the 


processing Administration, which com¬ 
ments shall be considered prior to exe¬ 
cution of the proposed agreement. The 
absence of comment from an Adminis¬ 
tration within 30 days after Its receipt 
of notice of a proposed novation agree¬ 
ment shall be construed as approval by 
that Administration. When only a single 
Administration is concerned, the pro¬ 
curing activity processing a proposed no¬ 
vation agreement shall give similar no¬ 
tice of it to all other interested procuring 
activities in that Administration. 

(d) Where substantial alterations or 
additions to the formats set forth in 
§§ 12-1.5101 and 12-1.5102 are considered 
appropriate by the Administration proc¬ 
essing the proposed agreement, that Ad¬ 
ministration shall coordinate the agree¬ 
ment with the other Administrations 
prior to execution. Any objection shall 
be resolved before the agreement is exe¬ 
cuted. 

(e) A signed copy of the executed 
novation agreement or change of name 
agreement shall be forwarded to the 
contractor, a signed copy shall be re¬ 
tained in the Administration executing 
the agreement, and where more than one 
Administration is involved, two copies 
of the agreement shall be distributed to 
the appropriate addressee listed in para¬ 
graph (b) of this section. 

(f) After execution and distribution of 
an agreement, an administrative change 
(Standard Form 30) shall be prepared 
by the processing activity incorporating 
a summary of the agreement and attach¬ 
ing thereto a complete list of the con¬ 
tracts affected. For single Administra¬ 
tion agreements, three copies of the 
Standard Form 30 shall be furnished for 
each contract to the procuring activities 
concerned, and for multi-Administra¬ 
tion agreements, to the appropriate ad¬ 
dressee listed in paragraph <b> of this 
section. 

Subpart 12-1.52—Value Engineering 
§ 12-1.5201 Policy. 

(a) Value engineering is concerned 
with the elimination or modification of 
anything that contributes to the cost of 
a contract item or task but is not neces¬ 
sary for needed performance, quality, 
maintainability, reliability, or inter¬ 
changeability. Specifically, value engi¬ 
neering as contemplated by this subpart 
constitutes a systematic and creative ef¬ 
fort, not required by any other provision 
of the contract, directed toward analyz¬ 
ing each contract item or task to ensure 
that its essential function is provided at 
the lowest overall cost. Overall cost may 
include, but need not be limited to, the 
costs of acquiring, operating, and logisti- 
cally supporting an item or system. 

(b) In order to realize fully the cost 
reduction potential of value engineering, 
provisions which encourage or require 
value engineering shall be incorporated 
in all contracts, including letter con¬ 
tracts, of sufficient size and duration to 
offer reasonable likelihood for cost re¬ 
duction. All such provisions shall offer 
the contractor a share in cost reductions 
ensuing from change proposals he sub¬ 
mits under such contracts. To realize 


the cost reduction potential of value engi¬ 
neering, it is imperative that value engi¬ 
neering change proposals be processed 
by all parties as expeditiously as possible. 

§ 12—1.5202 Value engineering incen¬ 
tive*. 

§ 12—1.5202—1 Description. 

(a) A Value Engineering Incentive 
clause permits the contractor to share in 
cost reductions that ensue from change 
proposals he submits. Many types of con¬ 
tracts. when properly used, provide the 
contractor with an incentive to control 
and reduce costs while performing within 
the specifications and other contract re¬ 
quirements. However, the practice of re¬ 
ducing the contract price (or fee in the 
case of cost-reimbursement type con¬ 
tracts) under the Changes clause tends 
to discourage contractors from submit¬ 
ting cost reduction proposals requiring 
a change to the specification or other 
contract requirements even though such 
proposals could be beneficial to the Gov¬ 
ernment. The objective of a value engi¬ 
neering incentive provision is to en¬ 
courage the contractor to submit such 
cost reduction proposals. To be accepta¬ 
ble. a value engineering change proposal 
must involve some change in the contract 
specifications, purchase description, or 
statement of work; tills may include the 
elimination or modification of any re¬ 
quirement found to be in excess of actual 
needs in the areas of. for example, design, 
components, materials, material proc¬ 
esses, tolerances, packaging require¬ 
ments, technical data requirements, or 
testing procedures and requirements, and 
consequent reduction in the contract 
cost. Furthermore, even when the con¬ 
tract cost may be increased, the incentive 
provisions encourage 'Contractors to sub¬ 
mit value engineering change proposals 
that are likely to lead to overall savings 
resulting from significant net reductions 
in collateral costs of Govern ment-fur- 
nished property, operational require¬ 
ments or logistic support requirements. 

* b) Value engineering proposals which 
satisfy the above requirements shall not 
be rejected on the ground that they also 
involve a termination, in whole or in 
part, of contract line items; moreover, 
the cost savings resulting from such 
quantitative reductions shall be shared 
with the contractor. On the other hand, 
contractor proposals which concern the 
quantitative requirements of the Govern¬ 
ment but do not satisfy the above criteria 
are not within the intent of the value 
engineering provisions, and the contrac¬ 
tor will not share, under the Value Engi¬ 
neering Incentive clause, in savings re¬ 
sulting solely from such quantitative 
proposals. 

(c) In all cases, the contractor’s share 
in over-all cost savings resulting from 
the Government’s acceptance of a cost 
reduction proposal shall be determined as 
provided in the Value Engineering Incen¬ 
tive clause. 

§ 12-1.5202-2 Use of value engineering 
incentive clause. 

(a) Except as provided in paragraph 
(b) of tills section, a value engineering 
incentive clause as specified in § 12- 
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1.5207, or a substantially similar clause, 
shall be included in all advertised and 
negotiated contracts in excess of $100,- 
000, unless it is determined by the con¬ 
tracting officer that the value engineer¬ 
ing offers no potential for cost reduction, 
as for example, where a particular con¬ 
tract or class of contracts is of insuffi¬ 
cient duration to allow value engineering 
proposals to be processed, or where the 
item or class of items being procured is 
a commercial product whose design and 
cost are primarily controlled by the com¬ 
mercial market. 

(b) Normally, a value engineering in¬ 
centive clause shall not be included in 
contracts for architect-engineering, re¬ 
search, or exploratory development un¬ 
less the contracting officer affirmatively 
determines that the contract has a clear 
potential for value engineering cost re¬ 
ductions and that a value engineering 
incentive clause will provide the effective 
stimulus to the contractor. In addition, 
with the exception of cost-plus-incen¬ 
tive fee contracts, value engineering in¬ 
centive provisions shall not be included 
in cost-reimbursement type contracts. 

§ 12—1.5202—3 Types of savings lo be 
shared with the contractor. 

(a) The value engineering incentive 
provisions discussed in this subpart pro¬ 
vide for contractor participation in cost 
savings realized under the instant con¬ 
tract, i.e., the contract under which the 
value engineering change proposal was 
submitted, as a result of the contractor’s 
value engineering change proix>sal and 
for his participation in ascertainable col¬ 
lateral savings. However, the greater the 
financial incentives afforded the contrac¬ 
tor. the more effective his value engineer¬ 
ing efforts are likely to be. When it is 
anticipated that additional requirements 
of an item will be procured in the future, 
consideration should be given for con¬ 
tractor participation in future acquisi¬ 
tion savings, as described in the Armed 
Services Procurement Regulation 1-17. 

< b > Instant contract savings: 

( 1) Every value engineering clause 
shall provide for contractor participation 
in cost savings realized under the instant 
contract as a result of the contractor’s 
value engineering change proposal. 

(2> For purposes of computing the 
contractor's share under the instant con¬ 
tract sharing provisions paragraph (d> 
of the basic clause (see § 12-1.5207-2), 
the “instant contract’’ shall not include 
any supplemental agreements to or other 
modifications of the instant contract, 
executed subsequent to the acceptance of 
the particular value engineering change 
proposal, by which the Government in¬ 
creases the quantity of any item or adds 
any item, nor shall it include any exten¬ 
sion of the instant contract by exercise 
of an option subsequent to acceptance of 
the proposal. 

(3) Where the contract involved is an 
estimated requirements or other indefi¬ 
nite quantity type contract, the “instant 
contract”, for purposes of computing the 
contractor’s share under the instant con¬ 
tract sharing provisions in paragraph 
(d) of the basic clause shall include only 
those orders actually placed by the Gov- 
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emment up to the time the particular 
value engineering change proposal is 
accepted. 

(4) With respect to orders placed by 
the Government pursuant to a basic 
ordering agreement, each order is a 
separate contract. Accordingly, for pur¬ 
poses of determining the contractor’s 
share under the instant contract sharing 
provisions in paragraph (d) of the basic 
clause, the “instant contract’’ shall be the 
order under which the particular 
value engineering change proposal is 
submitted. 

(5) Where the contract involved is a 
multiyear contract, the Government is 
contractually bound for the total multi¬ 
year quantity (subject to cancellation). 
Accordingly, for purposes of determining 
the contractor’s share under the instant 
contract sharing provisions in paragraph 
(d) of the basic clause, the “instant con¬ 
tract’’ shall be the entire contract for the 
total multiyear quantity. 

(6) The value engineering clauses pro - 
vide that the contractor and the Gov¬ 
ernment will share in the cost savings 
realized on the “instant contract’’ as a 
result of the contractor’s value engineer¬ 
ing change proposal. In general, the cost 
savings to be shared will be determined 
by subtracting from the total decrease 
in contract price (or target cost) the sum 
of (i) the contractor’s costs of develop¬ 
ing the value engineering proposal, inso¬ 
far as such are properly direct charges 
under the contract involved and (ii) the 
contractor’s cost of implementing the 
change. For purposes of the above de¬ 
termination. deductible development 
costs will normally include those incurred 
after the contractor has identified a 
specific value engineering project. De¬ 
velopmental costs shall not be deductible 
where they are otherwise reimbursable 
under the contract (i.e., directly pur¬ 
suant to a Program Requirement clause 
or indirectly through overhead ac¬ 
counts). Implementation costs are con¬ 
sidered to be those costs of incorporat¬ 
ing a change which are incurred after 
the value engineering proposal has been 
accepted by the Government. 

(7) Where the contract involved is a 
service contract, contractor proposals 
which eliminate, modify, or substitute 
new procedures for contractually re¬ 
quired work procedures shall qualify for 
instant contract savings sharing. Where 
the service contract is a time and mate¬ 
rial or labor-hour contract, the “effect 
of the proposal on the contractor’s cost 
of performance.” for purposes of the in¬ 
stant contract sharing paragraph (d) of 
the basic clause, shall be determined by 

(i) multiplying the time per item saved 
by the elimination, modification, or sub¬ 
stitution by the labor hour rate agreed 
upon for the workers involved, and then 

(ii) multiplying the result by the num¬ 
ber of items over which the task has 
been deleted, and (ill) taking into ac¬ 
count in the usual manner the contrac¬ 
tor’s cost of developing the proposal and 
of implementing the change. 

(c> Collateral savings: In addition to 
contractor sharing in instant contract 
savings, the value engineering clause 
normally shall provide for contractor 
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participation in any ascertainable net 
reduction in the Government’s overall 
projected costs including but not limited 
to cost of operation, maintenance, lo¬ 
gistic support, and Government-fur¬ 
nished property, where such collateral 
savings result from the change proposal 
submitted by the contractor. This addi¬ 
tional incentive enables the contractor 
to share in collateral savings (less any 
increase in acquisition costs) whether or 
not there is any change in the acquisi¬ 
tion cost of the item. However, when the 
contracting officer determines that the 
item or class of items being procured 
offers no reasonable potential for signif¬ 
icant collateral savings, the collateral 
savings provision may be omitted from a 
contract or class of contracts. 

§ 12—1.5203 Percentage of contractor 
sharing. 

(a> The precise extent to which the 
contractor should share savings result¬ 
ing from decreases in his cost of per¬ 
formance and in future acquisition costs 
must be tailored to the particular pro¬ 
curement. For advertised contracts, the 
percentages of contractor sharing shall 
be stated in the Value Engineering In¬ 
centive clause in the invitation for bids. 
For negotiated contracts, the percentage 
of contractor sharing shall be stated in 
the Value Engineering clause in the re¬ 
quest for proposals, although the per¬ 
centage may be a subject of negotiation 
prior to award. In two-step formal ad¬ 
vertising. although discussion of the ap¬ 
propriate percentages of contractor shar¬ 
ing is permissible in connection with step 
one, the percentages shall be specified in 
the Value Engineering Incentive clause in 
the invitation for bids that is issued at 
the beginning of step two. 

(b> In firm fixed-price contracts, fixed 
price contracts providing for escalation, 
and fixed-price contracts providing for 
prospective redetermination, the con¬ 
tractor’s share in the cost reduction on 
the instant contract normally should be 
50 percent and in no event shall be 
greater than 75 percent: however, if such 
contracts are not awarded on the basis 
of adequate price competition, a con¬ 
tractor’s share of less than 50 percent 
may be appropriate. In an incentive-type 
contract, if it is determined that costs 
and savings can be estimated with rea¬ 
sonable accuracy, the contractor’s share 
may be as much as 50 percent; if costs 
and savings cannot be estimated with 
reasonable accuracy, his share should be 
in accordance with the maximum overall 
cost incentive sharing rate of the 
contract. 

(c) When a collateral savings provi¬ 
sion is included in any contract, the con¬ 
tractor’s percentage share of collateral 
savings in such areas as Government- 
furnished property (other than Govern¬ 
ment-furnished material under the in¬ 
stant contract), operations, and logis¬ 
tics support shall be 10 percent of pro¬ 
jected savings which it is estimated will 
accrue to the Government during an 
average or typical year’s use of the item 
incorporating the change. The contract¬ 
ing officer’s determination of the amount 
of projected collateral savings shall be 
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final and shail not be subject to the Dis¬ 
putes clause. With respect to savings due 
to a reduction in the amount of Govern¬ 
ment-furnished material under the in¬ 
stant contract, the contractor’s share 
shall be the same as his share in instant 
contract savings. 

§ 12—1.5201 Other consideration*. 

§ 12—1.5204—1 Submission of identical 
value engineering change proposals 
under more than one contract. 

Contractors should be encouraged to 
submit cost reduction proposals under 
any of their contracts where the likeli¬ 
hood of savings is present even though 
an identical proposal may have been ac¬ 
cepted under another contract with the 
contractor or another contractor. When 
identical value engineering change pro¬ 
posals are submitted under more than 
one contract for substantially the same 
items, either with the same contractor or 
with different contractors, and both are 
accepted, the value engineering clauses 
provide that (a) instant contract savings 
shall be paid under each contract and 
(b) collateral savings will be paid only to 
the extent provided for by the contract 
under which the proposal is first received 
by the contracting officer and not pur¬ 
suant to the other contract. 

§ 12—1.5201—2 Revision of performance 
incentive provision*. 

When a value engineering clause is to 
be included in a contract that will also 
include performance incentives, the con¬ 
tract shall include an appropriate pro¬ 
vision to permit equitable revisions to the 
performance incentive provisions in the 
event that a cost reduction proposal is 
accepted and utilized which substantially 
affects the basis for computing the per¬ 
formance incentive. 

§ 12—1.5204—3 Cost allowability. 

(a) General. Since the Value Engi¬ 
neering Incentive clause does not require 
the contractor to perform value engi¬ 
neering, the inclusion of such a clause 
should not in itself increase costs to the 
Government. 

<b) Cost-type contracts. In accord¬ 
ance with paragraph (a) of this section, 
value engineering shall not be allowed as 
a direct charge against cost-type con¬ 
tracts containing the Incentive clause. 
The cost of value engineering is an al¬ 
lowable indirect charge to the extent 
that, under FPR Part 1-15, it is reason¬ 
able in the conduct of the contractor’s 
business as a wnole and allocable to the 
particular contract. 

(c) Negotiated fixed-price type con¬ 
tract. With respect to negotiated fixed- 
price type contracts, the normal price 
negotiation policies and techniques in 
FPR Subpart 1-3.8 shall be followed in 
determining whether and to what ex¬ 
tent the cost of value engineering may 
be included in the contract price. 

<d) Developmental costs. Notwith¬ 
standing the provisions of paragraphs 

(b) and (c) of this section, develop¬ 
mental costs of successful value engi¬ 
neering proposals shall be deductible 
from over-all cost savings in accordance 
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with § 12-1.5202-3(b) (6) and the provi¬ 
sions of the applicable instant contract 
sharing provision in § 12-1.5207-2. 

§ 12—1.5204—4 Effect of value engineer¬ 
ing payments. 

The sharing of cost savings with a con¬ 
tractor under a value engineering incen¬ 
tive constitutes payment for services 
rendered and does not constitute profit 
or fee for purposes of the statutory limi¬ 
tations imposed by 10 U.S.C. 2306(d) or 
41 U.S.C. 254(b). 

§ 12—1.5205 Evaluation and acceptance. 

(a) The expeditious processing of, 
evaluation of, and determination as to 
the acceptability of any value engineer¬ 
ing change proposal under a contract 
shall be the responsibility of the con¬ 
tracting officer, whose decision shall be 
final and shall not be subject to the Dis¬ 
putes clause of the contract. 

(b) When it is determined that accept¬ 
ance of a value engineering change pro¬ 
posal will result in overall cost reduction 
to the Government, the contracting offi¬ 
cer slrnll accept the proposal by giving 
the contractor written notice thereof re¬ 
citing acceptance pursuant to the value 
engineering clause. Where performance 
under the contract has not yet been com¬ 
pleted and application of the proposed 
changes to the remaining performance is 
advisable and appropriate, the written 
notice of acceptance may be given by 
issuance of a change order. 

(c) Before accepting a cost reduction 
proposal under a value engineering 
clause providing for contractor sharing 
in collateral savings, the contracting offi¬ 
cer must make sure that sufficient funds 
are available for expenditure under the 
instant contract to cover any increase in 
the contract price which will result from 
such acceptance. When necessary, the 
contract under which the proposal was 
accepted shall be modified to provide 
funds sufficient to cover the savings 
sharing payments to the contractor. 

§ 12—1.5206 Value engineering program 
requirement. 

In selected instances, a Value Engineer¬ 
ing Program Requirement clause may be 
considered more appropriate than a 
Value Engineering Incentive clause. A 
Value Engineering Program Requirement 
clause obligates the contractor to engage 
in value engineering of the scope and at 
the level of effort required by the Govern¬ 
ment as an item of work in the contract 
schedule. The principal reason for requir¬ 
ing a value engineering program is to get 
early results (i.e., in the initial stages of 
design, development, or production), so 
that specifications, drawings, and pro¬ 
duction methods will reflect the full 
benefit of value engineering. The value 
engineering program requirement is set 
forth in the contract schedule as a sep¬ 
arately priced line item. Since under the 
value engineering program requirement, 
as contrasted to the value of engineering 
incentive clause, the Government is obli¬ 
gated to pay for value engineering effort 
whether or not acceptable value engi¬ 
neering proposals result, this method 
should be used with discretion. Detailed 


procedures and an appropriate clause 
may be found in Armed Service Procure¬ 
ment Regulation 1-17. 

§ 12—1.5207 Value engineering imen- 
live clause. 

The appropriate form of the basic 
clause in § 12-1.5207-1 or a substantially 
similar clause shall be used, with the ap¬ 
propriate instant contract sharing pro¬ 
vision from § 12-1.5207-2. 

§ 12—1.5207—1 The basic clause. 

Value Engineering Incentive 

(a) (1) This clause applies to those cost 
reduction proposals Initiated and developed 
by the Contractor for changing the drawings, 
designs, specifications, or other requirements 
of this contract. This clause does not, how¬ 
ever. apply to any such proposal unless it 
Is identified by the Contractor, at the time 
of Its submission to the Contracting Officer, 
as a proposal submitted pursuant to this 
clause. 

(2) The cost reduction proposals contem¬ 
plated are those that: 

(i) Would require, in order to be applied 
to this contract, a change to this contract; 
and 

(11) Would result in savings to the Gov¬ 
ernment by providing: 

(A) A decrease In the cost of performance 
of this contract, without impairing any of 
the Items’ essential functions and character¬ 
istics such as service of life, reliability, econ¬ 
omy of operation, ease of maintenance, and 
necessary standardized features, or 

(B) Items, regardless of the acquisition 
cost, producing a net reduction in the cost 
of Government-furnished property, opera¬ 
tions, maintenance, or other areas which 
exceeds any increased acquisition cost, with¬ 
out Impairing any of the items' essential 
functions and characteristics. 

(b) As a minimum, the following informa¬ 
tion shall be submitted by the Contractor 
with each proposal: 

(i) A description of the difference between 
the existing contract requirement and the 
proposed change, and the comparative ad¬ 
vantages and disadvantages of each; 

(11) An itemization of the requirements of 
the contract which must be changed if the 
proposal is adopted, and a recommendation 
as to how to make each such change (e.g., 
a suggested revision); 

(ill) An estimate of the reduction in per¬ 
formance costs, if any, that will result from 
adoption of the proposal, taking into account 
the costs of development and implementa¬ 
tion by the Contractor (including any 
amount attributable to subcontracts in ac¬ 
cordance with paragraph (e) below) and the 
basis for the estimate; 

(iv) a prediction of any effects the pro¬ 
posed change would have on collateral costs 
to the Government such as Government - 
furnished property costs, costs of related 
items, and costs of maintenance and 
operation; 

(v) a statement of the time by which a 
change order adopting the proposal must be 
Issued so as to obtain the maximum cost 
reduction during the remainder of this con¬ 
tract, noting any effect on the contract com¬ 
pletion time or delivery schedule; and 

(vi) the dates of any previous submissions 
of the proposal, the numbers of the Govern¬ 
ment contracts under which submitted, and 
the previous actions by the Government, if 
known. 

(c) (1) Cost reduction proposals shall be 
submitted to the Contracting Officer. Cost 
reduction proposals shall be processed ex¬ 
peditiously; however, the Government shall 
not be liable for any delay in acting upon 
any proposal submitted pursuant to this 
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clause. The Contractor does have the right 
to withdraw, in whole or in part, any value 
engineering change proposal not accepted by 
the Government within the period specified 
In the proposal. The decision of the Con¬ 
tracting Officer as to the acceptance of any 
such proposal under this contract shall be 
final and shall not be subject to the “Dis¬ 
putes” clause of this contract. 

(2) The Contracting Officer may accept. 
In whole or in part, before performance has 
been completed under this contract, any cost 
reduction proposal submitted pursuant to 
this clause by giving the Contractor written 
notice thereof reciting acceptance under this 
clause. This written notice may be given by 
Issuance of a change order to this contract. 
Unless and until a change order or other 
contract modification applies a value engi¬ 
neering change proposal to this contract, the 
Contractor shall remain obligated to perform 
In accordance with the terms of the existing 
contract. 

(3) If a cost reduction proposal submitted 
pursuant to this clause Is accepted by the 
Government, the Contractor is entitled to 
share In instant contract savings and collat¬ 
eral savings, not as alternatives, but rather 
to the full extent provided for In this clause. 

(4) Contract modifications made as a re¬ 
sult of this clause will state that they are 
made pursuant to It. 

(d) (Insert the appropriate Instant con¬ 
tract sharing provision from 12-1.5207-2.1 

(e) The Contractor will use his best efforts 
to include appropriate value engineering ar¬ 
rangements in any subcontract which, in the 
Judgment of the Contractor, Is of such a 
size and nature as to offer reasonable likeli¬ 
hood of value engineering cost reductions. 
For the purpose of computing any equitable 
adjustment In the contract price under para¬ 
graph (d) above, the Contractor's cost of 
development and imnlementation of a cost 
deduction proposal which is accented under 
this contract shall be deemed to Include any 
development and Imnlementation costs of a 
subcontractor and any value engineering In¬ 
centive payments to a subcontractor, or cost 
reduction share accruing to a subcontactor, 
which clearly pertain to such proposal and 
which are incurred, nald, or accrued in the 
performance of a subcontract under this 
contract. 

(f) (1) In the event that an accepted cost 
reduction proposal results in a projected net 
reduction In ascertainable costs In such areas 
as Government-furnished property (other 
than Government-furnished material under 
this contract). operations, or logistic support 
which exceeds any Increase In acquisition 
cost, the contract price or fee. as applicable, 
shall be Increased by ten percent (10%) of 
the projected net reduction in ascertainable 
collateral costs, l.e., collateral savings, esti¬ 
mated to accrue to the Government during 
an average or typical year of tise of the item 
in which the change is Incorporated. The 
determination of the amount of collateral 
savings, if any, will be made solely by the 
Government and shall not be subject to the 
' Disputes” clause of this contract. 

(2) In the event that an accepted cost 
reduction proposal results In a net reduction 
in the amount of Government-furnished ma¬ 
terial under this contract, involving savings 
to the Government in excess of any Increase 
In cost of performance of this contract, then 
In addition to any adjustment made pursu¬ 
ant to the "Changes" clause by reason of 
such increase, the contract price or fee. as 
applicable, shall be increased by _ per¬ 
cent (- %)i of the net savings esti¬ 

mated to accrue to the Government In the 


Insert the appropriate percentage, l.e., the 
Contractor's share, as determined for Instant 
contract sharing under paragraph (d). 
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acquisition of the items under this contract. 
If the proposal results in a decrease in the 
cost of performance as well as a net reduc¬ 
tion In the amount of Government-furnished 
material under this contract, an appropriate 
adjustment In the contract price shall be 
made pursuant to paragraph (d) in addition 
to the adjustment provided for by this 
paragraph (f). 

(g) (1) A cost reduction proposal identi¬ 
cal to one submitted under any other con¬ 
tract with the Contractor or another con¬ 
tractor may also be submitted under this 
contract. 

(2) If the Contractor submits under this 
clause a proposal which Is identical to one 
previously received by the Contracting Offi¬ 
cer under a different contract with the Con¬ 
tractor or another Contractor for substan¬ 
tially the same items and both proposals are 
accepted by the Government, the Contractor 
shall share Instant contract savings realized 
under this contract, pursuant to paragraph 
(d) of this clause. 

(h) The Contractor may restrict the Gov¬ 
ernment’s right to use any sheet of a value 
engineering proposal or of the supporting 
data, submitted pursuant to this clause, in 
accordance with the terms of the following 
legend If It Is marked on such sheet: 

This data furnished pursuant to the Value 

Engineering clause of contract_ 

shall not be disclosed outside the Govern¬ 
ment. or duplicated, used, or disclosed. In 
whole or In part, for any purpose other than 
to evaluate a value engineering proposal sub¬ 
mitted under said clause. This restriction 
does not limit the Government’s right to 
use information contained in this data If It 
is or has been obtained, or is otherwise avail¬ 
able, from the Contractor or another source, 
without limitations. If such a proposal Is 
accepted by the Government under said 
contract after the use of this data in such 
an evaluation, the Government shall have 
the right to duplicate, use. and disclose any 
data reasonably necessary to the full utiliza¬ 
tion of such proposal as accepted, in any 
manner and for any purpose whatsoever, and 
have others so do. 

In the event of acceptance of a value engi¬ 
neering proposal, the Contractor hereby 
grants to the Government all rights to use, 
duplicate or disclose, in whole or In part, 
in any manner and for any purpose whatso¬ 
ever, and to have or permit others to do so. 
any data reasonably necessary to fully utilize 
such proposal. 

(1) (1) For purposes of sharing under 
paragraph fd) above, the term “Instant con¬ 
tract” shall not include any supplemental 
agreements to or other modifications of the 
Instant contract, executed subsequent to ac¬ 
ceptance of the particular value engineering 
change proposal, by which the Government 
increases the quantity of any item or adds 
any item, nor shall it Include any extension 
of the Instant contract through exercise of 
an option (if any) provided under this con¬ 
tract after acceptance of the proposal. 

(2) If this cont ract is an estimated re¬ 
quirement or otherIndefinite quantity type 
contract, the term “Instant contract" for 
purposes of sharing under paragraph (d) 
above shall include only those orders actually 
placed by the Government up to the time 
the particular value engineering change 
proposal is accepted. 

(3) If this clause is included In a basic 
ordering agreement, the "Instant contract" 
for purposes of sharing under paragraph (d) 
above shall be the order under which the 
particular value engineering change proposal 
is submitted. 

(4) If this contract is a multiyear contract, 
the “instant contract" shall be the entire 
contract for the total multiyear quantity. 
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§ 12—1.3207—2 In-tant contract sharing 
provisions (clause paragraph (»!)). 

The appropriate one of the instant con¬ 
tract sharing provisions in paragraphs 
(a) through (d) of this section shall be 
inserted as paragraph (d) of the Value 
Engineering Incentive clause. 

(a) Firm fixed-price contracts and 
fixed-price contracts providing for esca¬ 
lation . Insert the following as paragraph 
(d) of the Value Engineering Incentive 
clause in § 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to this clause Is accepted and ap¬ 
plied to this contract, an equitable adjust¬ 
ment in the contract price and in any other 
affected provisions of this contract shall be 
made In accordance with this clause and the 
“Termination for Convenience," “Changes," 
or other applicable clause of this contract. 
The equitable adjustment shall be estab¬ 
lished by determining the effect of the pro¬ 
posal on the Contractor’s cost of perform¬ 
ance, taking into account the Contractor’s 
cost of developing the proposal, insofar as 
such is properly a direct charge not otherwise 
reimbursed under this contract, and the Con¬ 
tractor’s cost of implementing the change 
(Including any amount attributable to sub¬ 
contracts in accordance with paragraph (e) 
below). When the cost of performance of this 
contract Is decreased as a result of the 
change, the contract price shall be reduced 
by the following amount: the total estimated 
decrease in the Contractor’s cost of perform¬ 
ance less _ percent ( _% ) 1 of the 

difference between the amount of such total 
estimated decrease and any net increase in 
ascertainable collateral costs to the Govern¬ 
ment which must reasonably be incurred 
as a result of application of the cost reduc¬ 
tion proposal to this contract. When the 
cost of performance of this contract is in¬ 
creased as a result of the change, the equit¬ 
able adjustment Increasing the contract 
price shall be in accordance with the 
“Changes" clause rather than under this 
clause, but the resulting contract modifica¬ 
tion shall state that it Is made pursuant to 
this clause. 

(b) Fixed-price contracts providing 
for prospective price redetermination. In¬ 
sert the following as paragraph (d) of 
the Value Engineering Incentive clause 
in § 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to this clause is accepted and ap¬ 
plied to this contract, an equitable adjust¬ 
ment in the contract price and in any other 
affected provisions of this contract shall be 
made in accordance with this clause and the 
"Termination for Convenience", “Changes", 
or other applicable clause of this contract. 
The equitable adjustment shall be estab¬ 
lished by determining the effect of the pro¬ 
posal on the Contractor’s cost of perform¬ 
ance. taking into account the Contractor’s 
cost of developing the proposal, insofar 
as such is properly a direct charge not 
otherwise reimbursed under this contract 
and the Contractor’s cost of Implement¬ 
ing the change (including any amount at¬ 
tributable to subcontracts in accordance with 
paragraph (e) below). When the cost of per¬ 
formance of this contract is decreased as a 
result of the change, the contract price shall 
be reduced by the following amount: the . 
total estimated decrease In the Contractor’s 
cost of performance attributable to the pe¬ 
riod for which the price has been established, 
less - percent ( - %)* of the dif¬ 

ference between the amount of such total 
estimated decrease and any net increase in 
ascertainable collateral costs to the Govern¬ 
ment which must reasonably be Incurred as 
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a result of application oX the cost reduction 
proposal to this contract; then in any re¬ 
determination of price, under the “Price Re- 
determination” clause of thiB contract, having 
an effective date subsequent to the effective 
date of any change order or notice of partial 
termination issued pursuant to this clause, 
the redetennination price shall not be re¬ 
duced as a consequence of such change order 
or notice of partial termination by more than 

_percent (_%)* of the estimated 

decrease in that part of the Contractor’s cost 
of performance which Is attributable to the 
pertinent price redetermination period. 
When the cost of performance of this con¬ 
tract is increased as a result of the change, 
the equitable adjustment increasing the con¬ 
tract price shall be in accordance with the 
“Changes” clause rather than under this 
clause, but the resulting contract modifica¬ 
tion shall state that it is made pursuant to 
this clause. 

(c) Fixed-price incentive (firm target ) 
contracts. Insert the following as para¬ 
graph (d) of the Value Engineering In¬ 
centive clause in § 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to this clause and affecting any of 
the items dlscrlbed in paragraph (a) of the 
“Incentive Price Revision (Firm Target)” 
clause of this contract is accepted and ap¬ 
plied to this contract, an equitable adjust¬ 
ment in the total target price of such items 
and in any other affected provisions of this 
contract shall be made in accordance with 
this clause and the “Termination for Con¬ 
venience.” “Changes” or other applicable 
clause of this contract. The equitable adjust¬ 
ment in such total target price shall be es¬ 
tablished by determining the effect of the 
propoeal on the Contractor’s cost of perform¬ 
ance taking into account the Contractor’s 
cost of developing the proposal, insofar as 
such Is properly a direct charge not other¬ 
wise reimbursed under this contract, and the 
Contractor’s cost of implementing the change 
(including any amount attributable to sub¬ 
contracts in accordance with paragraph (e) 
below). When the cost of performance of 
this contract is decreased as a result of the 
change. (1) the total target cost of the af¬ 
fected items shall be reduced by the full 
amount of the total estimated decrease in 
the Contractor’s cost of performance. 
(11) the total target profit relating to such 

items shall be increased by_percent 

(_ %y of the difference between the 

total estimated decrease and any net in¬ 
crease in ascertainable collateral costs to the 
Government which must reasonably be in¬ 
curred as a result of application of the cost 
reduction propoeal to this contract, and 
(ill) the maximum dollar limit on the total 
final price of such items shall be decreased 

by_percent (_%)* of the total 

estimated decrease. When the cost of per¬ 
formance of this contract is Increased as a 
result of the change, the equitable adjust¬ 
ment increasing the contract price shall be 
in accordance with the “Changes” clause 
rather than under this clause, but the result¬ 
ing contract modification will state that it is 
made pursuant to this clause. 

(d) Cost-plus-incentive-fee contracts . 
Insert the following as paragraph (d) of 
the Value Engineering Incentive clause 
in 9 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to this clause is accepted and ap¬ 
plied to this contract, an equitable adjust- 


»Insert the appropriate percentage, l.e., the 
contractor’s share (see 12-1.5203). 

= Insert the appropriate percentage, l.e., the 
Government’s share (see 12-1.5203). 
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ment in target cost and fee and in any other 
affected provisions of this contract shaU be 
made in accordance with this clause and 
the “Termination,” “Changes,” or other ap¬ 
plicable clause of this contract. The equitable 
adjustment shall be established by deter¬ 
mining the effect of the proposal on the 
Contractor’s cost of performance, taking into 
account the Contractor’s cost of developing 
the proposal, insofar as such is properly a 
direct charge not otherwise reimbursed under 
this oontraot, and the Contractor’s cost of 
Implementing the change (including any 
amount attributable to subcontracts In ac¬ 
cordance with paragraph (e) below). When 
the cost of performance of this contract is 
decreased as a result of the change, the target 
cost shall be reduced by the full amount of 
the total estimated decrease in the Con¬ 
tractor’s cost of performance, and the mini¬ 
mum target, maximum fees shall be increased 
by-percent (_%) 1 of the differ¬ 

ence between the total estimated decrease 
in the Contractor’s cost of performance and 
any net increase in asoertainable collateral 
coots to the Government which must reason¬ 
ably be Incurred as a result of application 
of the cost reduction proposal to this con¬ 
tract. When the cost of performance of the 
contract is increased as a result of the 
change, the equitable adjustment shall be 
in accordance with the "Changes” clause 
rather than under this clause, but the result¬ 
ing contract modification shall state that It 
is made pursuant to this clause. 

§ 12—1.5207—3 Exclusion of collateral 
savings provisions. 

Where the contracting officer has de¬ 
termined that the item or class of items 
being procured offers no reasonable po¬ 
tential for significant collateral savings, 
the Value Engineemg Incentive clause In 
§ 12-1.5207-1 shall be modified by delet¬ 
ing subparagraph (a) (2) (ii) (B) , (c> (3) , 
and paragraph (f) thereof and the ap¬ 
propriate paragraph (d) thereof shall 
be modified by deleting the last sentence. 

Subpart 12-1.53—Voluntary Refunds 

§ 12-1.5301 General. 

A voluntary refund is a payment or 
credit, not required by any contractual 
or other legal obligation, made to the 
Government by a contractor or subcon¬ 
tractor either as a payment or as an ad¬ 
justment under one or more contracts or 
subcontracts. It may be unsolicited or It 
may be made in response to a request by 
the Government. Where it is desired to 
solicit a voluntary refund from a subcon¬ 
tractor, the prime contractor should be 
encouraged to facilitate the making of 
such refund. In deciding whether to 
solicit a voluntary refund or to accept an 
unsolicited refund, the contracting officer 
shall ask legal counsel to review the con¬ 
tract or contracts and all data relevant 
thereto to determine whether the Gov¬ 
ernment’s rights w’ould be jeopardized or 
impaired by the contracting officer’s pro¬ 
posed action. 

§ 12—1.5302 Solicited refund**. 

Voluntary refunds may be requested 
during or after contract performance. 
They shall be requested only when it Is 
considered that the Government was 
overcharged under a contract or was 
inadequately compensated for the use of 
Government-owned property, or in the 


disposition of contractor inventory, and 
retention by the contractor or subcon¬ 
tractor of the amount in question would 
be contrary to good conscience and 
equity. Generally, retention by the con¬ 
tractor or subcontractor shall not be con¬ 
sidered contrary to good conscience and 
equity, and thus a voluntary refund shall 
not be requested unless the overcharged 
or inadequate compensation was due, at 
least in part, to the fault of the con¬ 
tractor or subcontractor. The decision to 
solicit a voluntary refund shall be made 
by the head of the procuring activity. 

§ 12—1.5303 Disposition of voluntary 
refund*. 

f a) If a refund is offered prior to final 
payment, it is preferable that the con¬ 
tract price be appropriately modified to 
reflect the refund. In such a case, the 
amount of the refund shall be credited to 
the applicable appropriation cited in the 
contract. 

(b> In cases where the refund is to be 
made by check rather than by an adjust¬ 
ment in the contract price, the check 
shall be made payable to the Treasurer 
of the United States, and shall be for¬ 
warded in accordance with the proce¬ 
dures of each Administration. 

Subpart 12-1.54—Acquisition of 

Equipment by Lease, Purchase, or 

Lease With Option To Purchase 

§ 12-1.5401 General. 

This subpart prescribes DOT policy 
and procedures with respect to deter¬ 
mination of whether to lease, purchase, 
or lease with option to purchase, when 
acquiring equipment for Department use, 
w’here these options are available. 

§ 12—1.5402 Tclewriting equipment anil 
office copying machines. 

Guidelines for making lease/purchase 
determinations in the acquisition of 
tele writing equipment and office copy¬ 
ing machines are specified in the 
Federal Property Management Regula¬ 
tions (FFMR), Subpart 101-25.5. 

§ 12—1.5403 Automatic data processing 
equipment. 

See FPMR Part 101-32 (referred to in 
FPR Subpart 1-4.1). 

§ 12—1.5404 Lease/purehase determina¬ 
tions. 

(a) Whenever procurement is to be 
made of items of equipment normally 
available for both lease and purchase, 
a determination shall be made as to 
whether acquisition by lease, purchase, 
or lease with option to purchase is most 
advantageous to the Government. The 
determination shall be supported by 
comparisons of costs of the various ac¬ 
quisition alternatives. The extent of the 
cost comparison required to support the 
determination will be a matter of judg¬ 
ment, depending primarily on the e*sti- 
mated cost of the equipment. 

(b) For equipments of relatively high 
dollar values, considerations shall be 
given to including the following cost ele¬ 
ments in the cost comparison: 

(1) Purchase price delivered to the 
point of installation. 
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(2) Leasing cost including delivery 
charges to the Department and cost of 
return to the vendor. 

(3) Interest cost on monies paid by 
the Government under purchase which 
would be deferred under lease. 

(4) Maintenance costs to the Govern¬ 
ment under lease and under purchase. 
When maintenance is to be performed 
by the Government, these costs would 
include: 

(i) Cost of direct labor. 

(ii) Cost of parts and supplies, includ¬ 
ing investment costs and warehousing 
and distribution costs. 

Oil) Cost of additional tools and re¬ 
pair equipment needed for maintenance 
of the equipment. 

(iv) Cost 6f training maintenance 
personnel. 

(v> Cost of repair manuals. 

(vi) Cost of any applicable overhead. 

(5) Installation and dismantling costs. 

(6> Residual value of equipment after 

expected use period. Including possible 
continued use by the Government in an¬ 
other application or program. 

(7) Operating costs (exclusive of 
maintenance costs) in those Instances 
where, under the lease method, the ven¬ 
dor would perform part or all of the 
labor incident to the operation of the 
equipment. 

(c) For equipments of small dollar 
value, the cost comparison can be limited 
to the cost of purchase and an estimate 
of installation and maintenance cost 
versus the cost of lease, as described in 
FPMR Subpart 101-25.5. 

§ 12-1.5-105 Selecting the method of 
acquisition. 

§ 12—1.5-405—1 Purchase method. 

(a) The purchase method is preferred 
when all of the following conditions 

exist: 

(1) There is little or no doubt that 
the equipment to be procured can be 
efficiently and effectively utilized, cost 
and other factors considered. 

(2) A comparative cost analysis of the 
alternative methods of acquisition indi¬ 
cates that a cost advantage will accrue 
over the anticipated useful life of the 
equipment by using the purchase 
method. 

<3) The capabilities of the equipment 
will continue to be needed and will be 
sufficient to satisfy the requirements of 
the Government, current and projected, 
for a period beyond the point in time 
at which the purchase method begins 
to provide a cost advantage. The possi¬ 
bility that future technological advances 
w r ould make the selected equipment com¬ 
paratively less desirable before the cost 
advantage point is reached should not 
nile out purchase if the selected equip¬ 
ment is expected to be able to satisfy the 
Government's requirements economi¬ 
cally. 

§ 12—1.5403—2 Lca*e-witli-opiiuii-to-pur- 
riiase method. 

Tlie lease-with-option-to-purchase 
method is preferred when it is reason¬ 
ably anticipated that purchase may be 
Justified, but It is desirable to defer this 
decision temporarily because the condi¬ 


tions necessary to indicate purchase are 
not fully satisfied. This situation might 
arise when it is determined that a short 
period of operational experience is de¬ 
sirable to prove the effectiveness of an 
equipment for which there is no previous 
experience, or where technical changes 
might substantially alter the require¬ 
ments for the equipment. 

§ 12—1.5405—3 base method. 

The lease method, without option to 
purchase, is indicated when it has been 
established that neither the conditions 
in § 12-1.5405-1 nor § 12-1.5405-2 
prevail. 

§ 12—1.5406 Periodic cost comparisons 
on leased equipment. 

For equipment under lease, the con¬ 
tracting officer shall compute cost com¬ 
parisons periodically (at least once a 
year) to revalidate the original deter¬ 
mination that the lease method is most 
advantageous to the Government. 

Subpart 12—1.55—Multiyear 
Procurement 

§ 12—1.5500 Scope of ftubpurt. 

This subpart contains the multiyear 
method of procurement for supplies. The 
contracting officer may alter the pro¬ 
cedures or contract clauses set forth in 
this subpart to fit a particular situation. 

§ 12—1.5501 Description of multiyear 
procedure. 

Multiyear procurement is a method for 
competitive contracting for known re¬ 
quirements for supplies, In quantities and 
total cost not in excess of planned 
requirements for 5 years set forth in 
approved programs, even though the 
total funds ultimately to be obligated by 
the contract are not available to the con¬ 
tracting officer at the time of entering 
into the contract. Under this method, 
contract quantities are budgeted for and 
financed in accordance with the pro¬ 
gram year for which each quantity is 
authorized. This procedure provides for 
solicitation of prices based either on 
award of the current 1-year program 
quantity only, or, in the alternative, on 
the total multiyear quantities. Award is 
made on whichever of these two alter¬ 
native bases reflects the lowest unit 
prices to the Government. If award is 
made on the multiyear basis, funds are 
obligated only for the first year’s quan¬ 
tity, with succeeding years’ contract 
quantities funded annually thereafter. In 
the event funds are not made available 
to support one or more succeeding year’s 
quantities, cancellation Is effected. The 
contractor is protected against loss re¬ 
sulting from cancellation by contract 
provisions allowing reimbursement of 
unrecovered nonrecurring costs included 
in prices for canceled items. 

§ 12-1.5502 Policy. 

§ 12—1.5302—1 Principal advantage*. 

Multiyear procurement shall be used 
to the maximum extent consistent with 
§§ 12-1.5502-4. 12-1.5503, and 12-1.5511. 
Advantages of this method Include, for 
example: 


Lower costs; 

<b> Enhancement of standardization: 

(c) Reduction of administrative bur¬ 
den in the placement and administra¬ 
tion of contracts; 

(d) Substantial continuity of produc¬ 
tion; 

(e> Stabilization of work forces; and 

(f) Broadening the competitive base 
with opportunity for participation by 
firms not otherwise willing or able to 
compete for lesser quantities, particu¬ 
larly in cases involving high startup 
costs. 

§ 12—1.5302—2 Principal objective. 

The principal objective of the multi¬ 
year procedure Is to generate realistic 
competition by minimizing competitive 
disadvantage and by increasing contrac¬ 
tor interest in participating in procure¬ 
ments which involve high startup costs 
and make-ready expense and which also 
may require substantial capital invest¬ 
ment by contractors for expansion of 
their facilities. Under this procedure: 

(a) Nonrecurring costs are distributed 
over a larger number of units, thus nar¬ 
rowing any price advantage of a firm 
already in production: 

(b) There is greater assurance of de¬ 
preciation recovery for capital invest¬ 
ment; and 

<c> The competitive base is broadened 
with better prospects for lower prices, 
where firms otherwise might be unwill¬ 
ing or unable to compete. 

§ 12—1.5302—3 Cost savings factors to 
consider. 

Another major objective is to obtain 
lower prices in those procurements 
which do not necessarily involve high 
startup cost but which do provide op¬ 
portunity for substantial cost savings 
and other advantages through assur¬ 
ance of continuity of production over 
longer periods of time. In determining 
whether substantial cost savings and re¬ 
lated advantages can be realized, con¬ 
sideration may be given to whether: 

(a) Production or performance close¬ 
out or shut-down costs, including em¬ 
ployee severance pay, represent a sub¬ 
stantial cost contingency in prices 
quoted on only 1 year’s program; 

(b) Stabilization of work forces will 
provide greater assurance of sustaining 
and improving production efficiency and 
quality; 

(c) Substantial cost and quality ad¬ 
vantage will accrue through avoidance 
of the possible need for establishing and 
“proving out” quality control techniques 
and procedures for a new contract each 
year; 

(d> Costly preproduction or pilot test¬ 
ing will be avoided; 

(e) The ability to recruit and retain 
highly skilled personnel will be enhanced 
through assurance to employees of 
longer periods of employment than would 
be the case in single-year procurement, 
thereby avoiding costs of repeated train¬ 
ing of new personnel; 

(f) The ability to vary production 
rates during peak and off-peak periods in 
each program year will result in econo¬ 
mies; and 
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(g) Substantial in-house savings in 
maintenance and supply operations will 
accrue from standardization of supplies 
accomplished by procurement from a 
single source throughout the multiyear 
period. 

§ 12-1.5502-4 Set-aside«. 

Total small business set-asides are 
compatible with the multiyear method 
of procurement and may be used when 
both procedures are appropriate. Partial 
set-aside procedures (both small busi¬ 
ness and labor surplus area) generally 
are not compatible with the multiyear 
procedure when high startup costs are 
involved because of the potential du¬ 
plication of such costs by the set-aside 
contractor and the non-set-aside con¬ 
tractor. However, when the multiyear 
procedure is based not on high startup 
costs but on the opportunity for cost 
savings through assurance of continuity 
of production over longer periods of 
time, partial set-aside procedures are 
compatible with the multiyear proce¬ 
dure. Furthermore, even w*here high 
startup costs are involved, use of partial 
set-aside procedures together with the 
multiyear procedure may be appropriate 
in exceptional circumstances, such as 
where criteria for partial set-asides are 
met under FPR 1-1.7 or 1-1.8, and it is 
likely that broader or more realistic 
competition will result from a combina¬ 
tion of both procedures, and this broad¬ 
er competition is likely to more than 
offset any duplication of startup costs. 
When reviewing a proposed procure¬ 
ment involving possible use of this pro¬ 
cedure, in addition to consideration of 
the criteria established in this subpart, 
the contracting officer shall invite the 
advice and counsel of the activity’s small 
business specialist and the SB A repre¬ 
sentative, if one is assigned to that ac¬ 
tivity, permitting either or both to review 
all pertinent facts and make recommen¬ 
dations thereon. 

§ 12—1.5502—5 Multiyear 5ubcon tracts. 

The same benefits and advantages that 
are derived from multiyear prime con¬ 
tracts may frequently be increased by 
multiyear subcontracts thereunder. The 
prime contractor in the exercise of his 
management responsibilities must freely 
choose the subcontract types that best 
satisfy his needs. However, multiyear 
prime contractors should be encouraged 
to employ multiyear subcontracts selec¬ 
tively and only when: 

(a) The subcontract item is of stable 
design and specification: 

(b) The quantity required is known 
and firm: 

(c) Effective competition is assured; 

and % 

<d) The use of multiyear subcontracts 
can reasonably be expected to result in 
reduced prices. 

In such cases, the prime contractor is 
adequately protected against cancella¬ 
tion since appropriate cancellation 
charges for such multiyear subcontrac¬ 
tors are included within the cancellation 
charge of the multiyear prime contract. 
Multiyear subcontracts may be particu¬ 
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larly desirable under a sole source multi¬ 
year prime contract since effective com¬ 
petition at the subcontract level may 
thereby be enhanced and the attendant 
cost reductions realized by the prime 
contractor and the Government. 

§ 12—1.5503 Application—criteria. 

Except as provided in DOTPR 12- 
1.5511, the multi-year procurement 
method should be used when all of the 
following criteria are present: 

(a) Reduced unit prices can reason¬ 
ably be anticipated over annual buys 
by reason of continuity of production or 
elimination of repetitive substantial 
startup costs, including such costs as 
preproduction engineering, special tool¬ 
ing. plant rearrangement, initial rework, 
initial spoilage, and pilot runs; 

(b) There is reasonable expectation 
that effective competition can be 
obtained; 

(c) There are known requirements for 
the quantities to be purchased under the 
multiyear contract; 

(d) The design and specifications of 
the item are not expected to change to 
an extent that w r ould involve a major 
impact on contract price; and 

(e) The items being procured are not 
regularly manufactured and offered for 
sale in substantial quantities in the com¬ 
mercial market, except that (1) w r hen 
quantities to be procured by the Gov¬ 
ernment represent a substantial portion 
of the total market and would require 
special manufacturing rims for all or 
substantially all of the Government's re¬ 
quirements and (2) significant cost sav¬ 
ings would result from multiyear pro¬ 
curement, this procedure may be au¬ 
thorized by the head of the procuring 
activity or his designee with the procure¬ 
ment file fully documented as to reasons 
why the expected substantial savings are 
not obtainable under annual procure¬ 
ments. 

§ 12—1.5501 Method of solicitation. 

Formal advertising, including two-step 
formal advertising, is the preferred 
method for use in multiyear procure¬ 
ment. In cases w'here the period of pro¬ 
duction is such that a contingency for 
labor and material costs is likely other¬ 
wise to be included in the multiyear con¬ 
tract price, the contracting officer should 
normally use a provision for price esca¬ 
lation. 

§ 12—1.5505 Procedure!*. 

Solicitations shall include the infor¬ 
mation described in §§ 12-1.5505-1 
through 12-1.5505-9, as appropriate. 

§ 12—1.5505—1 Requirement*. 

State the requirements, separately 
identified by a bid or proposal item in 
the schedule, for (a) the first program 
year; and (b) the multiyear procure¬ 
ment including the quantities for each 
program year thereunder. 

§ 12—1.5505—2 Previous competition. 

When previous production procure¬ 
ments of the item have been made with 
competition— 


(a) Include a provision that a price 
may be submitted for the total require¬ 
ments of the first program year, or for 
the total multiyear requirements, or 
both, or 

(b) When competition in future pro¬ 
curements of the items would be imprac¬ 
ticable after award of a contract cover¬ 
ing the first program year quantity alone 
and the head of the procuring activity 
determines that, in order to eliminate 
the possibility of a first program year 
“buy-in,” these provisions will be in the 
best interests of the Government—in¬ 
clude provisions that a price may be sub¬ 
mitted only for the total multiyear quan¬ 
tity and that prices on a single-year basis 
will not be considered for any purpose. 

§ 12-1.5505-3 No previous competition. 

When there has been no previous com¬ 
petition for the production of the item— 

(a) Include provisions that a price 
must be submitted for the total require¬ 
ments of the first program year, that a 
price may be submitted for the total 
multiyear quantity, and that a bid or 
offer on the multiyear quantity only will 
be considered nonresponsive; and a pro¬ 
vision that if only one responsive bid 
or offer on the multiyear requirements is 
received from a responsible bidder or 
offeror, the Government reserves the 
right to disregard the bid or offer on the 
multiyear quantity and to make an 
award only for the first program year 
requirements; or 

<b) When competition in future pro¬ 
curements of the items would be imprac¬ 
tical after award of a contract covering 
the first program year quantity alone 
and the head of the procuring activity 
determines that, in order to eliminate the 
possibility of a first program year “buy- 
in,” these provisions will be in the best 
interest of the Government— 

(1) Include provisions that a price may 
be submitted only for the total multiyear 
quantity and that prices on a single-year 
basis will not be considered for any pur¬ 
pose, and 

(2) A provision that if only one re¬ 
sponsive bid or offer on the multiyear 
requirements is received from a respon¬ 
sible bidder* or offeror, the Government 
reserves the right to cancel the solicita¬ 
tion and resolicit on a single-year basis 
by whatever procedures are then 
appropriate. 

§ 12—1.5505—1 Pricing — unit price. 

Include a provision that the unit price 
of each item in the multiyear requirement 
shall be the same for all program years 
included therein. 

§ 12—1.5505—5 Comparison criteria. 

Provide criteria for comparing the 
lowest evaluated submission on the first 
program year's requirement against the 
lowest evaluated submission on the multi¬ 
year requirements. 

§ 12-1.5505-6 Single-year and/or multi¬ 
year award. 

When the solicitation permits bids or 
offers on either the first program year 
requirements or the multiyear require¬ 
ments or both, include a provision that in 
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the event the Government determines 
prior to award that only the first pro¬ 
gram year quantities are actually re¬ 
quired, the Government may evaluate 
bids or offers and make award solely on 
the basis of prices bid or offered on the 
first program year requirements. 

§12—1.5505—7 Cancellation ceiling. 

Include a provision setting forth a sep¬ 
arate cancellation ceiling (on a percent¬ 
age basis) applicable to each program 
year subject to cancellation (see § 12- 

1.5506). 

§12-1.5505—8 Schedule provision. 

Include a prominently placed provision 
directing attention to the multiyear fea¬ 
tures of the solicitation, and to— 

(a) The Limitation of Price and Con¬ 
tractor Obligations clause (see § 12- 
1.5514-1) which limits the payment 
obligation of the Government to the re¬ 
quirements of the first program year 
and to those of such succeeding pro¬ 
gram years as may be funded by the 
Government; 

(b) The Cancellation of Items clause 
(see §12-1.5514-2) which allows the 
Government to cancel, by a specified date 
or within a specified period, all remain¬ 
ing program years; and 

(c) The cancellation ceiling set forth 
in the schedule. 

§12-1.5505—9 Quantify obligation. 

Include a statement that award will 
not be made on less than the quantity 
stated as the first program year 
requirements. 

§ 12—1.5506 Establishment and revision 
of cancellation ceilings. 

(a) The term “cancellation*' as used 
in multiyear procurement refers only to 
the cancellation of the total require¬ 
ments of all remaining program years. 
Such cancellation results from (1) noti¬ 
fication from the contracting officer to 
the contractor of nonavailability of funds 
for contract performance for any subse¬ 
quent program year, or (2) failure of the 
contracting officer to notify the contrac¬ 
tor that funds have been made available 
for performance of the succeeding pro¬ 
gram year requirement. For each pro¬ 
gram year except the last, the contract¬ 
ing officer shall establish a cancellation 
ceiling applicable to the remaining pro¬ 
gram years which are subject to cancel¬ 
lation. Cancellation ceilings will be lower 
for each succeeding program year in that 
such ceilings must exclude all amounts 
allocable to items included in prior pro¬ 
gram years. Such ceilings shall be ex¬ 
pressed in the schedule and shall apply 
to all bidders alike. The reduction in the 
cancellation ceilings percentage for each 
Program year shall be in direct propor¬ 
tion to the reduction in the quantity re¬ 
maining subject to cancellation. For ex¬ 
ample. if the total nonrecurring costs 
are estimated at 10 percent of the total 
multiyear price and program year quan¬ 
tities for 5 years are 30.30. 20.10. and 10; 
the cancellation percentage after deduct¬ 
ing 3 percent for the first program year 
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w r ould be 7 percent, 4 percent, 2 percent, 
and 1 percent of the total multi-year 
price applicable to the 2d. 3d. 4th, and 
5th program years respectively. In deter¬ 
mining cancellation ceilings, the con¬ 
tracting officer must estimate reasonable 
preproduction, labor learning and other 
nonrecurring costs, to be incurred by an 
“average” prime or subcontractor which 
would be applicable to and which nor¬ 
mally would be amortized in all items to 
be furnished under the multiyear re¬ 
quirements. They include such costs as 
plant rearrangement, special tooling, 
preproduction engineering, initial re¬ 
work, initial spoilage, pilot runs, and un¬ 
realized labor learning. They shall not 
include any costs of labor or materials, 
or other expenses (except as indicated 
above) which might be incurred for pro¬ 
duction of the items subject to cancel¬ 
lation for each program year. The total 
estimate must then be compared with the 
best estimate of the procurement cost to 
arrive at a reasonable percentage figure. 
To perform this calculation, it is essen¬ 
tial that the contracting officer obtain 
in-house engineering cost estimates 
which will identify the detailed recurring 
and nonrecurring costs, and indicate 
labor learning implications. Cancellation 
dates for each program year’s require¬ 
ments shall be established with due re¬ 
gard for production lead time and the 
date by which funding therefor can 
reasonably be accomplished. 

(b) Original cancellation ceilings may 
be revised from information developed 
after issuance of a solicitation discloses 
that such ceilings are not realistic. In 
the case of formal advertising, such 
changes shall be by amendment of the 
invitation for bids prior to bid opening. 
In two-step formal advertising, discus¬ 
sion conducted during the first step may 
indicate the need for revised ceilings in 
step two. Negotiations with offerors in a 
negotiated procurement may provide in¬ 
formation requiring a change in cancella¬ 
tion ceilings for all offerors, prior to final 
negotiation and contract award. In order 
to assure that all interested sources of 
supply are thoroughly aware of how 
multiyear procurement is accomplished, 
use of presolicitation or prebid confer¬ 
ences may be advisable. During such con¬ 
ferences the contracting officer should 
ascertain whether escalation provisions 
are appropriate (see FPR 1-2.104-3) 
and whether the proposed cancellation 
ceiling is adequate. 

§ 12—1.5507 FiincL obligation—contin¬ 
gent liabilities. 

For each program year requirement, 
funds shall be obligated to cover the 
quantities to be delivered thereunder. In 
addition, contingent liabilities for can¬ 
cellation charges shall be carried as 
outstanding commitments. 

§ 12—1.5508 Payment for cancellation. 

In the event of a cancellation the con¬ 
tractor is entitled to payment as considT 
eration therefor in accordance with the 
terms of the Cancellation of Items clause 
below in an amount not to- exceed the 
cancellation ceiling. 
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§ 12—1.5509 .Schedule provision limiting 
payment obligation. 

The schedule shall contain a provision 
limiting the payment obligation of the 
Government to a monetary amount there 
described as being available for contract 
performance. Such amount for the first 
program year requirements shall be in¬ 
serted by the contracting officer upon 
aw’ard of the contract and shall be modi¬ 
fied for successive program years upon 
availability of funds for such years. 

§ 12—1.5510 Termination for conven- 
ienee. 

In the event of a total termination for 
the convenience of the Government, in¬ 
cluding items subject to cancellation, the 
* Government’s obligation shall not exceed 
the amount set forth in the schedule as 
available for contract performance, plus 
the applicable amount established as the 
cancellation ceiling. 

§12—1.5511 Limitations. 

Multiyear procurement shall not be 
used: 

(a) When funds covering the procure¬ 
ment are limited by statute for obliga¬ 
tion during the fiscal year in which the 
contract is executed; 

(b) For quantities or total costs in 
excess of the planned requirements for 
5 years set forth in approved programs; 
or 

(c) When any one of the criteria set 
forth in § 12-1.5503 is not present. 

§ 12—1.5512 Evaluation. 

(a) Evaluation of offers in a multi¬ 
year procurement involves not only the 
determination of the lowest overall 
evaluated cost to the Govemn^nt for 
both alternatives, the multiyear procure¬ 
ment and the first program year pro¬ 
curement; it also involves the comparison 
of the cost of buying the total require¬ 
ment under a multiyear procurement 
with cost of buying the total requirement 
in successive independent procurements. 
All the factors to be considered for the 
various evaluations involved shall be set 
forth in the solicitation. 

(b) In the event the Government de¬ 
termines prior to award that only the 
first program year quantities are actually 
required, the procurement will no longer 
be evaluated on a multiyear basis: 

(1> When the solicitation permits bids 
or offers on either the first program year 
requirements or the multiyear require¬ 
ments or both, only bids or offers on the 
first program year requirements will be 
evaluated; and 

(2 > When the solicitation does not per¬ 
mit the submission of prices on a single- 
year basis, the single-year requirement 
will be resolicited. 

(c) The cancellation ceiling shall not 
be a factor for evaluation. Unless Gov¬ 
ernment administrative costs incident to 
annual procurement methods and con¬ 
tract administration can be reasonably 
established and supported, they shall not 
be used as a factor for evaluation. When 
administrative costs are to be used in 
evaluation, the dollar amount to be used 
shall be stated in the solicitation. 
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(d) Delivery destinations may be un¬ 
known for certain quantities due to the 
extended duration of contract perform¬ 
ance. In such cases, destinations shall be 
developed on the basis of best estimates; 
a definite place or places shall be desig¬ 
nated in the solicitation as the point to 
which transportation costs will be com¬ 
puted (but only for the purpose of eval¬ 
uating bids or proposals); and the solici¬ 
tation shall contain the notice required 
by FPR 1-19.202-7. 

(e> When Government production and 
research property is provided, the use of 
such property may be on a rent-free 
basis. In this event, the solicitation shall 
set forth a detailed description of the 
procedure to be followed and the factors 
to be considered for the elimination of 
competitive advantage. The amount 
added for evaluation to each offeror’s 
unit price for the first program year re¬ 
quirement shall also be added to his unit 
price for the multiyear requirements. 

<f) When the solicitation requires the 
submission of prices on the first program 
year requirements in accordance with 
§ 12-1.5505-3(a) f bids or offers which 
submit prices on the multiyear require¬ 
ments only shall be rejected as non- 
responsive. 

(g) When the solicitation provides for 
submission of prices only for the total 
multiyear quantity, submission of prices 
for the single-year quantity will be dis¬ 
regarded for any purpose but will not 
render the bid or offer nonresponsive as 
to any alternate multiyear submission 
by the same bidder or offeror. 

(h) To determine the lowest evaluated 
unit price, compare the lowest evaluated 
bid or offer on the first program year 
alternative against the lowest evaluated 
bid or offer on the multiyear alternative 
as follows: 

<1) Multiply the evaluated unit price 
for each item of the lowest evaluated bid 
or offer on the first program year alter¬ 
native times the total number of units 
of that item required by the multiyear 
alternative, and then 

(2) Take the sum of these products for 
all the items, plus the dollar amount of 
any administrative costs of the Govern¬ 
ment which are to be used in the evalua¬ 
tion, and finally 

(3) Compare this result against the 
total evaluated price of the lowest bid 
or offer on the multiyear alternative. 

§ 12-1.3513 Award. 

(a) Except as provided in paragraphs 

(b) and (c) of this section, award shall 
be made on the basis of the lowest evalu¬ 
ated unit price determined in accordance 
with § 12-1.5512, whether that price is on 
a single-year basis or a multiyear basis. 

(b) If only one responsive bid or offer 
is received on the multiyear require¬ 
ments from a responsible bidder or of¬ 
feror, then award shall be made as 
follows: 

(1) If the solicitation gave the bidder 
or offeror the choice of submitting prices 
on a single-year basis or multiyear basis 
or both, then award shall be made in 
accordance with paragraph (a) of this 
section; 
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(2) If the solicitation required the 
submission of prices on the first program 
year requirements in accordance with 
§ 12-1.5505-3 (a) award shall be made to 
the lowest evaluated bidder or offeror on 
the single-year basis, even though the 
multiyear price submission may repre¬ 
sent the lowest evaluated price submis¬ 
sion, except that if the multiyear price 
offers distinct advantages to the Gov¬ 
ernment a multiyear award may be made 
with the advance approval of the head 
of the procuring activity; 

(3) If the solicitation restricted the 
submission of prices to the multiyear 
basis only, the solicitation shall be can¬ 
celled and a new solicitation issued by 
whatever procedures are then appropri¬ 
ate, except that if the multiyear price 
offers distinct advantage to the Govern¬ 
ment a multiyear award may be made 
with the advance approval of the head 
of the procuring activity. 

(c) In no event shall award be made 
at an unreasonable price. 

§12—1.5514 Contract clauses. 

The following clauses shall be included 
in all contracts under the multiyear pro¬ 
curement method. 

§ 12—1.5514—1 Limitation of price and 
contractor obligations. 

Limitation of Price and Contractor 
Obligations 

(a) This clause applies only in the event 
this contract Is awarded on the alternative 
basis for award described in the Schedule 
as “Multi-Year Procurement.” 

(b) Funds are available for performance 
of this contract In the amount specifically 
described In the Schedule, as available for 
contract performance. The amount of funds 
so described at the time of award is not 
considered sufficient for the contract per¬ 
formance required by and described in the 
Schedule for any Program Year other than 
the First Program Year. Upon availability 
to the Contracting Officer of additional funds 
sufficient for performance of the fuU require¬ 
ments for the next succeeding Program Year, 
the Contracting Officer shall, not later than 
the date specified in the Schedule, unless a 
later date is agreed to by the parties, so 
notify the Contractor in writing and the 
amount of funds described in the Schedule 
a3 available for contract performance shall 
be modified accordingly. This procedure shall 
apply for each successive Program Year. 

(c) The Government is not obligated to 
the Contractor for contract performance in 
any monetary amount in excess of that de¬ 
scribed in the Schedule or modifications 
thereto, as available for contract perform¬ 
ance. 

(d) The Contractor Is not obligated to 
Incur costs for the performance required for 
any Program Year after the first and until he 
has been notified In writing by the Contract¬ 
ing Officer of an increase in availability of 
funds in accordance with paragraph (b) of 
this clause. If so notified, the Contractor’s 
obligation shall he Increased only to the 
extent contract performance is required for 
the additional Program Year for which funds 
have been made available. 

(e) In the event of termination pursuant 
to the “Termination for Convenience of the 
Government” clause of this contract, the 
term "total contract price” as used In that 
clause ref era to the amount available for per¬ 
formance of this contract, as provided for in 
this clause, plus the applicable amount estab¬ 
lished as the cancellation ceiling, and the 


term "work under the contract” as used in 
that clause refers to the work under Program 
Year requirements for which funds have been 
made available. In the event of termination 
for default, the Government’s rights under 
this contract shall apply to the entire multi¬ 
year requirements. 

(f) Notification to the Contractor of an in¬ 
crease or decrease in the funds available for 
performance of this contract as a result of a 
clause other than this clause (e.g., exercise 
of an option for increased quantities or the 
"Changes” clause) shall not constitute the 
notification contemplated by paragraph (b) 
of this clause. 

§ 12—1.5514—2 Cancellation of ilrni*. 

Cancellation of Items 

(a) This clause applies only in the event 
this contract is awarded on the alternative 
basis for award described in the Schedule as 
"Multiyear Procurement.” 

(b) As used herein, the term “cancella¬ 
tion” means that the Government is can¬ 
celling, pursuant to this clause, its Program 
Year requirements for items set forth In the 
Schedule for all Program Years subsequent to 
that In which notice of cancellation is pro¬ 
vided. Such cancellation shall occur only if, 
by the date or within the time period speci¬ 
fied In the Schedule, or such further time as 
may be agreed to. the Contracting Officer (1) 
notifies the Contractor that funds will not be 
available for contract performance for any 
subsequent Program Year; or (il) fails to 
notify the Contractor that funds have been 
made available for performance of the Pro¬ 
gram Year requirement for the succeeding 
Program Year. 

(c) Except for cancellation pursuant to 
this clause or for termination pursuant to 
the "Default” clause, any reduction by the 
Contracting Officer in the quantities called 
for under this contract shall be considered 
a termination in accordance with the ‘‘Termi¬ 
nation for Convenience of the Government" 
clause of this contract. 

(d) In the event of cancellation pursuant 
to this clause, the Contractor will be paid, as 
consideration therefor, a cancellation charge 
not to exceed the cancellation ceiling de¬ 
scribed and separately set forth In the Sched¬ 
ule as being applicable at the time of 
cancellation. 

(e) The cancellation charge is intended to 
cover (1) only costs reasonably necessary for 
production which would have been equitably 
amortized In the unit prices for the entire 
multiyear contract period, but which, be¬ 
cause of the cancellation, are not so amor¬ 
tized and (ii) a reasonable profit on such 
costs. The cftnccllatlon charge shall be com¬ 
puted and claim therefor made as would be 
applicable under the "Termination for Con¬ 
venience of the Government” clause of this 
contract. The Contractor shall submit the 
claim promptly but In no event later than 1 
year (i) from the date of notification of the 
nonavailability of funds, if issued pursuant 
to paragraph (b) (1). or (ii) from the date 
specified in the Schedule by which notifica¬ 
tion of the availability of additional funds 
for the next succeeding program year is re¬ 
quired to be issued, whichever is earlier, 
unless one or more extensions in writing are 
granted by the Contracting Officer, upon re¬ 
quest of the Contractor made in writing 
within such 1-year period or authorized ex¬ 
tension thereof. The claim may Include rea¬ 
sonable preproduction and other nonrecur¬ 
ring costs, incurred by the prime contractor 
or his subcontractor, applicable to and which 
normally would be amortized In all items to 
be furnished under the multiyear require¬ 
ments, such as plant rearrangement, special 
tooling, preproduction engineering, initial 
rework, initial spoilage and pilot runs, as 
well as costs not amortized by the level con- 
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tract unit price solely because the cancella¬ 
tion had precluded anticipated benefits of 
Contractor or subcontractor learning. The 
claim shall not include any amount for: 

( 1 ) Labor, materials, or other expenses in¬ 
curred by the Contractor or its subcon¬ 
tractors for production of canceled items; 

{2) Any item or cost for which payment 
has already been made to the Contractor; or 

(31 Anticipated profit on the canceled 
items. 

(End of contract clause. Where options are 
otherwise authorized, multiyear contracts 
may include an appropriate “Option to In¬ 
crease Quantities" clause in which the period 
for exercise of the option is limited to the 
date set forth in the contract Schedule for 
notifying the contractor that funds are 
available for the requirements of the next 
succeeding program year. If such an option 
is included, the following paragraph (f) 
should be added to the clause set forth 
above.) 

(f) The Contractor agrees not to Include 
in the price for option quantities any costs 
of ft startup or nonrecurring nature, which 
costs have been fully provided for in the unit 
prices of the firm quantities of the Program 
Years, and further agrees that the prices 
offered for option quantities will reflect only 
those recurring costs, and a reasonable profit 
thereon, which are necessary to further the 
additional option quantities. Therefore, any 
quantities added to the original contract 
quantities through exercise of the Govern¬ 
ment option in the “Option to Increase 
Quantities" clause of this contract shall not 
be subtracted from what would otherwise be 
considered the quantity canceled for the pur¬ 
pose of computing allowable cancellation 
charges. 


PART 12-2—PROCUREMENT BY 
FORMAL ADVERTISING 


Subparf 1 2—2.1—Us® of Formal Advertising 

Sec. 

12-2.102 Policy. 


Subpart 12—2.2—Solicitation of Bids 


12 - 2.201 

12 - 2.202 

12 - 2 . 202-1 
12 2.202-2 
12-2 202-5 
12-2.203 
12-2.203-1 

12-2.203-3 

12-2.205 

12-2.205-5 


Preparation of invitations for 
bids. 

Miscellaneous rules for solicita¬ 
tion of bids. 

Bidding time. 

Telegraphic bids. 

Descriptive literature. 

Methods of soliciting bids. 

Mailing or delivery to prospec¬ 
tive bidders. 

Publicity in newspapers and 
trade Journals. 

Bidders mailing list. 

Release of bidders mailing lists. 


Subport 12-2.4—Opening of Bids and Award of 
Contract 


12-2.402 
12-2.402 50 
12-2.406 
12-2.406-3 


12-2.406-4 

12-2.407 
12-2.407 7 

12-2.407-8 

12-2.408 


Opening of bids. 

Classified bids. 

Mistakes in bids. 

Other mistakes disclosed before 
award. 

Disclosure of mistakes after 
award. • 

Award. 

Statement and certificate of 
award. 

Protests against award. 

Information to bidders. 


Subpart 12—2.5—Two-Step Formal Advertising 

12-2.503 Procedures. 

12-2.503-1 Step one. 

12-2.503-50 Determination of size status. 


. a ' jthor * tt: The provisions of this Par 
12-2 issued under sec. 205(c), 63 Stat. 389; 4 
US.C. 486(c), 10 U.S.C. 2301-2314. 


Subpart 12—2.1—Use of Formal 
Advertising 

§ 12-2.102 Policy. 

Chapter 137 of Title 10 of the United 
States Code (see 10 U.S.C. 2304(a)), is 
applicable to procurements by Coast 
Guard. Negotiation of contracts is au¬ 
thorized under certain circumstances 
enumerated therein. The circumstances 
are set forth in DOTPR Subpart 12-3.2. 

Subpart 12-2.2—Solicitation of Bids 

§ 12—2.201 Preparation of invitations 
for bid'. 

In addition to the applicable informa¬ 
tion contained in FPR 1-2.201, the fol¬ 
lowing shall be included in the invitation 
for bid if applicable to the procurement: 

(a) For supply and service contracts in¬ 
cluding construction. 

(50) In all cases where multiple awards 
are to be considered, the following provision: 

EVALUATION OF BIDS FOR MULTIPLE AWARDS 

In addition to other factors, bids will be 
evaluated on the basis of advantages or dis¬ 
advantages to the Government that might 
result 'from making more than one award 
(multiple awards). For the purpose of mak¬ 
ing this evaluation. It will be assumed that 
the amount of $100 would be the administra¬ 
tive cost to the Government for issuing and 
administering each contract awarded under 
this invitation, and individual awards will 
be for the Items and combinations of items 
which result In the lowest aggregate price 
to the Government. Including such adminis¬ 
trative costs. 

§ 12—2.202 MiM'ellaneous* rule* for m>- 
lirilalion of bids. 

§ 12-2.202-1 Bidding lime. 

The minimum bidding times set forth 
in FPR 1-2.202-1 and l-1.307-4(a) 
should not be construed to be maximum 
or automatic bidding times. The bidding 
time permitted under each procurement 
should reflect the considered judgment 
of the contracting officer taking into ac¬ 
count all of the facts surrounding the 
procurement, and recognizing that 
doubts should be resolved in favor of a 
longer rather than a shorter bidding 
time. If the bidding time for any pro¬ 
curement is reduced belojv the minimum, 
the reduction shall be fully justified and 
documented in the contract file by the 
contracting officer. 

§ 12—2.202—2 Telegraphic bids. 

When telegraphic bids are authorized, 
include the following provision in the 
Schedule of the invitation: 

Telegraphic Bids 

Telegraphic bids may be submitted in re¬ 
sponse to this invitation for bids. Telegraphic 
bids must be received in this office prior to 
the time specified for opening of bids. Such 
bids must specifically refer to this invita¬ 
tion for bids, include the item or subitems, 
quantities and unit prices for which the 
bid is submitted and the time and place 
of delivery; and contain all the representa¬ 
tions and other information required by the 
invitation for bids together with a state¬ 
ment that the bidder agrees to all the terms, 
conditions and provisions of the invitation. 
Failure to furnish, in the telegraphic bid, 
the representations and Information required 


by the invitation for bids may necessitate 
rejection of the bid. Signed copies of the 
invitation for bids must be furnished in 
confirmation of the telegraphic bids. 

§ 12—2.202—5 Descriptive literature. 

(a) Descriptive literature shall not be 
required of the bidder unless all require¬ 
ments of FPR 1-2.202-5 and this § 12- 
2.202-5 have been met. 

(b) The justification required by FPR 
1-2.202-5 (c) must state, in sufficient de¬ 
tail, the reasons why acceptable products 
cannot be procured without the submis¬ 
sion of descriptive literature. A justifica¬ 
tion that states little more than the con¬ 
clusion that descriptive literature is re¬ 
quired is not acceptable. Bidders shall 
not, except in the most unusual circum¬ 
stances which can be clearly justified, be 
required to furnish descriptive literature 
when the specifications are stated in 
such detail that they leave nothing for 
the bidder to describe. 

(c) Among other things. FPR 1-2.202- 
5(d) requires • • the invitation for 
bids shall clearly state what descriptive 
literature is to be furnished, the purpose 
for which it is required, the extent to 
which it will be considered in the evalua¬ 
tion of bids, and the rules which will 
apply if a bidder fails to furnish it before 
bid opening • * V* The asterisked note 
in FPR l-2.202-5(d) (1) lists categories 
of general subjects which may be ap¬ 
propriate for inclusion in the Require¬ 
ment for Descriptive Literature clause. 
A mere repetition of these subjects in the 
clause is not sufficient to establish a com¬ 
mon basis for evaluation of bids. 

(d) An invitation for bids must con¬ 
tain sufficient particularity to put bid¬ 
ders on notice (1) as to why the descrip¬ 
tive data is necessary, and (2) as to how 
much detail the bidder must furnish in 
his descriptive data for his bid to be 
considered responsive. 

§ 12—2.203 Methods of ^oliriting 

§ 12—2.203—1 Mailing or delivery to 
prospective bidders. 

<a> Copies of invitations may be fur¬ 
nished for informational purposes to 
nongovernmental organizations such as 
trade-associations and bidding informa¬ 
tional services, provided they lend some 
assistance in advertising the require¬ 
ments. The extent to which supporting 
papers (drawings, specifications and gen¬ 
eral provisions) are furnished will de¬ 
pend on how the organizations intend to 
use the material. If they merely prepare 
a synopsis of bid solicitations for dis¬ 
tribution to their members or subscrib¬ 
ers. the invitation itself should suffice. 
If, however, they provide a reading room 
service (such as various trade associa¬ 
tions do for construction projects), a 
complete set of all papers should be fur¬ 
nished without cost. 

(b) In connection with invitations for 
construction, where the cost of reproduc¬ 
tion and distribution of plans or draw¬ 
ings is a substantial cost item, the ex¬ 
tent of distribution of bidding papers 
may be controlled by charging prospec¬ 
tive contractors and subcontractors a 
flat, nonrefundable deposit fee. This 
method is preferred over the use of a re- 
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fundable deposit system. When the plan 
fee method is used, arrangements should 
be made for plans and other bidding 
papers to be readily available for free 
inspection at the originating procure¬ 
ment office and other appropriate pro¬ 
curement offices, trade association read¬ 
ing rooms, and similar locations. The 
nonrefundable plan fee should be $5, $10, 
or $15 per set, or more as may be appro¬ 
priate. The value of the project and the 
cost of reproduction and distribution of 
the plan should be considered in deter¬ 
mining the fee to be charged. No addi¬ 
tional charge should be made for plans 
which are revised or added after the invi¬ 
tation is issued, or for additional plans 
required by the successful bidder. Plan 
fees collected are for deposit in the 
"Miscellaneous Receipts" account. 

§ 12-2.203-3 Publicity in newspapers 
and trade journals. 

(a) Section 322 of title 44 of the 
United States Code provides that "All 
advertisements, notices, proposals for 
contracts, and all forms of advertising 
required by law for the several depart¬ 
ments of the Government may be paid 
for at a price not to exceed the com¬ 
mercial rates charged to private individ¬ 
uals, with the usual discounts." Section 
321 of the same title prohibits advertis¬ 
ing in any newspaper published and 
printed in the District of Columbia un¬ 
less the supplies or labor to be secured 
are to be furnished or performed in the 
District of Columbia or in the adjoining 
counties in Maryland and Virginia. 

(b) The head of the agency may au¬ 
thorize the publication of advertise¬ 
ments, notices, or proposals relating to 
the procurement and disposal of real 
and personal property and services. This 
authority may be delegated, but without 
power to further delegate, to subordinate 
officials. 

(c) Standard Forms 1143 and 1143a 
shall be used to place orders for paid 
advertising.* 

§ 12—2.205 llidder* mailing list. 

§ 12—2.205—5 Release of bidders mailing 
lists. 

(a) Except as provided in FPR 
1-1.1003-4 and l-2.205-5(b), no infor¬ 
mation concerning the use of bidders 
mailing lists in a particular procure¬ 
ment, or identification of sources so¬ 
licited, shall be made available to the 
public prior to award. However, informa¬ 
tion as to sources solicited may be made 
available to other Government agencies, 
at their specific request, and upon the 
condition that the list will not be made 
available for inspection prior to award 
to anyone outside the Government. 

(b) When it is necessary to dispatch 
identical information by means of elec¬ 
trical transmission to prospective bid¬ 
ders or offerors, the electrically trans¬ 
mitted message, when released for com¬ 
munications handling, shall be marked 
"Book Message—Transmit a Single Ad¬ 
dress Message" to preclude prospective 
bidders or offerors from knowing the 
names of others solicited 


Subpart 12-2.4—Opening of Bids and 
Award of Contract 

§ 12—2.402 Opening of bid*. 

§ 12-2.402-50 Classified bid*. 

The opening of classified bids shall not 
be accessible to the general public. Such 
opening may be witnessed and the results 
recorded by those bidder representatives 
who have been previously cleared from a 
security standpoint and who represent 
bidders which were invited to bid on the 
procurement. Bids shall be made avail¬ 
able only to those persons authorized to 
attend the opening of bids. The proce¬ 
dures set forth in FPR 1-2.402 for safe¬ 
guarding unclassified bids are also ap¬ 
plicable to classified bids. No public rec¬ 
ord shall be made of bids or bid prices 
received on classified invitations for bids. 

§ 12—2.406 Mistake* in bid*. 

§ 12—2.406—3 Ollier mistake* disclosed 
before award. 

The authority to make the determina¬ 
tions under FPR 1-2.406-3 has been del¬ 
egated by the Secretary: 

(a) To the Assistant Secretary for Ad¬ 
ministration, without power of further 
redelegation; and 

(b) For procurements processed within 
their administrations, to the Federal Avi¬ 
ation Administrator, Federal Highway 
Administrator, Federal Railroad Admin¬ 
istrator, the Commandant of the U.S. 
Coast Guard, and the Administrator of 
the St. Lawrence Seaway Development 
Corporation, each with the power to re¬ 
delegate to a central authority within his 
administration but without power of fur¬ 
ther redelegation. 

§ 12—2.406-4 Disclosure of mistakes 
after award. 

The authority to make the determina¬ 
tions under FPR 1-2.406--4 has been del¬ 
egated by the Secretary as set forth in 
DOTPR 12-2.406-3 (a) and <b>. 

§ 12-2.407 Award. 

§ 12-^2.407—7 Statement and certificate 
of award. 

Standard Form 1036 (Statement and 
Certificate of Award) shall be prepared 
in accordance with FPR 1-2.407-7 for 
each contract. The original SF-1036 shall 
be forwarded with the original contract 
to the cognizant accounting office and a 
copy retained with the file copy in the 
procurement office. 

§ 12—2.407—8 Protests against award. 

When a protest is received after 
award of contract, the contracting officer 
shall obtain the views and advice of legal 
counsel and the head of the procuring 
activity. If it appears that the award may 
be held invalid and a delay in receiving 
the supplies or services is not prejudicial 
to the Government’s interest, the con¬ 
tracting officer should seek a mutual 
agreement with the contractor to sus¬ 
pend performance on a no-cost basis. 

§ 12—2.408 In forma lion to bidder*. 

Unsuccessful bidders shall be given a 
written notification of award. It shall 


contain the name of the successful con- 
tractor(s), and the unit price(s) or the 
total amount of the contract, whichever 
is appropriate. However, when numerous 
unit prices apply, thereby creating an 
extenkve workload in furnishing this in¬ 
formation, or where the total amount of 
the contract would not be meaningful, 
price information may be omitted. In the 
latter instance, the location where the 
abstract of bids is available for inspec¬ 
tion shall be stated. 

Subpart 12—2.5—Two-Step Formal 
Advertising 

§ 12—2.503 Procedures. 

§ 12—2.503—1 Slop one. 

(a) In addition to the information re¬ 
quired by FPR 1-2.503-1 (a), the Late 
Offers and Modifications provision in 
DOTPR 12-3.5008(b) shall be included 
in the request. 

(b) Although the Government's de¬ 
livery or performance requirements are 
not evaluation factors under Step One, 
information about those requirements 
may be of assistance to potential bidders 
in determining whether or not to sub¬ 
mit a technical proposal. Accordingly, 
a request for technical proposals may 
contain a statement indicating what the 
Government’s probable contract delivery 
or performance requirements will be. 
The .statement shall also advise that 
such information is not binding on the 
Government and that the Government’s 
actual delivery or performance require¬ 
ments will be contained in the invita¬ 
tion for bid Issued under Step Two. 

§ 12—2.503—50 Determination of *izc 
s talus. 

Where a two-step procurement is set 
aside for small business firms, the con¬ 
trolling point in time for determining 
the size status of a concern is, as pre¬ 
scribed in FPR 1.1.703-1 (b), the date 
of award of contract. The fact that the 
size status of an offeror submitting a 
proposal in good faith changed from a 
"small" to a "large" business during the 
interval between Step One and Step 
Two is not sufficient to justify an excep¬ 
tion to the rule that size status is for 
determination at time of award. 


PART 12-3—PROCUREMENT BY 
NEGOTIATION 


Subport 12-3.2—Circumstances Permitting 
Negotiation 


Sec. 


12-3200 

Scope of subpart. 

12-3.201 

National emergency. 

12-3.202 

Public exigency. 

12-3.203 

Purchases not in excess of 
$2,500. 

12-3.204 

Personal and professional 

services. 

12-3.205 

Services of educational institu¬ 
tions. 

Purchases outside the United 
States. 

12-3.206 

12-3.207 

Medicines of medical supplies. 

12-3208 

Property purchased for au¬ 
thorised resale. 

12-3.209 

Subsistence supplies. 

12-3210 

Impracticable to secure com¬ 
petition by formal advertis¬ 
ing. 
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sec. 

12-3.211 Experimental, development, or 

research work. 

12-3.212 Purchases not be publicly 

disclosed. 

12-3 213 Technical equipment requir¬ 

ing standardization and In¬ 
terchangeability of parts. 

1 2-3 214 Negotiation after advertising. 

12-3.215 Otherwise authorized by law. 

12-3.250 Technical or specialized sup¬ 

plies requiring substantial 
initial investment or extend¬ 
ed period of preparation for 
manufacture. 

12-3 251 Purchases In the Interest of 

national defense or indus¬ 
trial mobilization. 

12-3.252 Negotiation of construction 

contracts. 

Subpart 12—3.3— Determinations, Findings and 
Authorities 

12-3.301 General. 

12-3.305 Format for determinations and 

findings. 

12-3.305-50 Format for D&F for authority 

to negotiate a contract. 

12-3.305-51 Format for D&F for use of cost 

reimbursable or fixed-price 
incentive type contracts. 


Sec. 

12-3.809 Contract audit as a pricing aid. 


Subpart 12-3.50—Solicitation of Proposals 


12-3.5000 

12-3.5001 

12-3.5002 

12-3.5003 

12-3.5004 

12-3.5005 

12-3.5006 

12-3.6006-1 

12-3.6006-2 

12-3.5007 

12-3.5008 

12-3.5009 

12-3.5009-1 

12-3.5009-2 


12-3.5009-3 

12-3.5010 

12-3.5011 

12-3.5012 


Scope of subpart. 

Competition. 

Preparation of request for pro¬ 
posals. 

Receipt and safeguarding of of¬ 
fers. 

Solicitation for informational 
or planning purposes. 

Bidders mailing lists. . 

Preproposal conferences. 

General. 

Procedure. 

Amendment of request for pro¬ 
posals—prior to closing date. 

Late proposals and modifica¬ 
tions. 

Treatment of procurement in¬ 
formation. 

Restrictions on disclosure and 
use of data In proposals. 

Disclosure of information dur¬ 
ing the preaward or preac¬ 
ceptance period. 

Preaward notice of unacceptable 
offers. 

Protests against award. 

Notice of award technique. 

Unsolicited contract proposals. 


Subpart 12—3.4—Types of Contracfs 

12-3.405 5 Cost-plus-a-fixed-fee contract. 

12-3.408 Letter Contract. 

12-3.450 Letter of Intent. 


Subpart 12—3.6—Small Purchases 


12-3.603 

12-3.603-1 

12-3.603-2 

12-3.650 

12-3.650-1 

12-3.650-2 

12-3.650-3 

12-3.650-5 

12-3.650-6 

12-3.650-7 

12-3.651 

12-3.652 

12*3.652-1 

12-3.652-2 

12-3.652-3 

12-3.653 

12-3.653-1 

12-3.653-2 

12-3.653-3 

12-3.653-4 

12-3.653-5 


12-3.653-6 


Competition. 

Solicitation. 

Data to support small pur¬ 
chases. 

Purchase orders. 

“Minimum billing” quotations. 
Unpriced purchase orders. 
Estimated purchase orders. 

List of vendors. 

Follow-up. 

Inspection and acceptance. 
Delivery orders. 

Service Contract Act of 1965. 
General. 

Purchase order transactions. 
Standard Form 44 transactions. 
Fast payment procedures. 
General. 

Conditions for use. 

Preparation of orders. 

Fast payment clause. 

Consignee notification of non¬ 
receipt, damage, or noncon¬ 
formance. 

Responsibility for collection of 
debts. 


Subpart 12—3.7—Negotiated Overhead Rates 

12-3.700 Scope of subpart. 

12-3.703 Applicability. 

12-3.704 Contract clauses. 

12-3.704-1 Contracts with concerns other 
than educational institutions. 

12-3.704-2 Contracts with educational In¬ 

stitutions. 

12-3 704-50 Interim payment of indirect 
costs. 

u 3.704-51 Audit determination—(actual). 


Authority: The provisions of this Part 
12-3 issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(C), 10 U.S.C. 2301-2314. 

Subpart 12—3.2—Circumstances 
Permitting Negotiation 
§ 12—3.200 Scope of *ubpurt. 

(a> This subpart is applicable only to 
the Coast Guard. 

(b) Procurements by the Coast Guard 
may be effected by negotiation under any 
one of the 17 exceptions contained in 
10 U.S.C. 2304(a). Except as modified 
in this Subpart 12-3.2, the regulations 
set out in FPR Subpart 1-3.2 shall apply 
to Coast Guard negotiated procurement. 

§ 12—3.201 National emergency. 

Section 2304(a)(1) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.202 Public exigency. 

Section 2304<a)(2) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.203 Purchase* not in excess of 
$2,500. 

Section 2304<a)(3) 0 f 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.204 Personal and professional 
services. 

Section 2304(a)(4) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12-3.203 Services of educational in¬ 
stitution*. 


Subpart 12—3.8—Price Negotiation Policies and 
Techniques 


12-3.801 

12-3.801-2 

12-3.807 
12 3.807-6 

12-3.808 

12-3.808-2 


Basic policy. 

Responsibility of contracting 
officers. 

Pricing techniques. 

Refusal to provide cost or pric¬ 
ing data. 

Profit or fee. 

Factors for determining fee or 
profit. 


Section 2304<a>(5) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.206 Purchases outside the United 
States. 

(a) Authority . Section 2304(a)(6) of 
10 U.S.C. shall be cited as the authority 
for Coast Guard procurement under this 
section “for property or services to be 
procured and used outside the United 


States, and its territories, possessions 
and Puerto Rico." 

(b) Application. This authority shall 
be used only for the procurement of— 

(1) Supplies to be (i) shipped from, 
(U) delivered, and (iii) used, or 

(2) Services to be performed outside 
of the United States, its possessions and 
Puerto Rico, irrespective of the place of 
negotiation or execution of the contract. 

§ 12—3.207 Medicine* or medieal sup¬ 
plies. 

Section 2304(a)(7) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.208 Properly purchased for au¬ 
thorized resale. 

Section 2304(a)(8) of 10 U.S.C. shall 
be cited as authority for Coast Guard 
procurement under this section. 

§ 12—3.209 Subsistence supplies. 

Section 2304(a)(9) of 10 U.S.C. shall 
be cited as authority for Coast Guard 
procurement under this section. 

§ 12—3.210 Impracticable to secure com¬ 
petition by formal advertising. 

Section 2304(a) (10) of 10 U.S.C. shall 
be cited as authority for Coast Guard 
procurement under this section. 

§ 12—3.211 Experimental, development, 
or research work. 

(a) Authority. Section 2304(a) (11) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. 

(b) Limitations . In addition to the 
limitations set forth in FPR 1-3.211 (b), 
determinations and findings for con¬ 
tracts negotiated under this section re¬ 
quiring expenditures of not more than 
$100,000, shall be made by the Comp¬ 
troller, Coast Guard Headquarters (Com¬ 
mandant (F)); those in excess of $100,- 
000 shall be made by the Commandant 
of the Coast Guard. 

(c) Reporting requirement. (1) Re¬ 
ports required by section 2304(e), of 10 
U.S.C. to be made to the Congress on 
May 19 and November 19 of each year 
shall be made by Chief, Procurement 
Division (Commandant (FSP)), to the 
Department of Transportation, Office of 
Installations and Logistics, TAD-60, by 
May 1 and November 1 of each year of 
the purchases and contracts made un¬ 
der this § 12-3.211 since the date of last 
report. 

(2) Reports shall contain the follow¬ 
ing information: 

(i) Name of contractor; 

(ii> Dollar amount of contract (in¬ 
cluding amendments); and 

(iii) Brief description of the work re¬ 
quired to be performed under the con¬ 
tract (when necessary, because of the 
national security, the word “Classified'’ 
may be used in lieu of the description.) 

§ 12—3.212 Purr liases nut to he publiely 
disclosed. 

(a) Authority. Section 2304(a) (12) of 
10 U.S.C. shall be cited as the authority 
for Coast Guard procurement under this 
section. 
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(b) Limitations. Determinations and 
findings for negotiation under this sec¬ 
tion shall be made by the Commandant. 

§ 12-3.213 Teclmical eqnipment requir¬ 
ing standardization and interchange- 
ability of parts. 

(a) Authority. Section 2304(a) (13) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. 

(b) Limitations. Determinations and 
findings for negotiation under this sec¬ 
tion shall be made by the Commandant. 

§ 12-3.214 Negotiation after advertising. 

(a) Authority. Section 2304(a) (15) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. Determinations and findings for 
negotiation under this section shall be 
made by the Commandant. 

(b) Limitations. In addition to the 
limitations imposed in FPR l-3.214(b), 
the negotiated price must be less than 
the lowest rejected bid of any respon¬ 
sible bidder, as determined by the 
Commandant. 

§ 12—3.215 Olherwise authorized by 
law. 

(a) Authority. Section 2304(a)(17) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. 

(b) Application. The contract shall cite 
as authority to negotiate, in addition to 
10 U.S.C. 2304(a) (17). the applicable 
statute or United States Code reference. 

§ 12—3.250 Technical or specialized 8up- 
plies requiring substantial initial in¬ 
vestment or ex tended period of prep¬ 
aration for manufacture. 

(a) Authority. Pursuant to 10 U5.C. 
2304(a) (14), purchases and contracts 
may be negotiated if “for technical or 
special property that he (the Comman¬ 
dant) determines to require a substantial 
initial investment or an extended period 
of preparation for manufacture and for 
which he determines that formal adver¬ 
tising would be likely to result in addi¬ 
tional cost to the Government by reason 
of duplication of investment or would 
result in duplication of necessary prep¬ 
aration which would unduly delay the 
procurement of the property." 

(b) Application. The authority of this 
section may be used for the procurement 
of technical or specialized supplies; for 
example, aircraft, radar, guided missiles, 
rockets, and similar items of equipment; 
major components of any of the fore¬ 
going, and any supplies of a technical or 
specialized nature which may be neces¬ 
sary for the use or operation of any of 
the foregoing. Such procurement gener¬ 
ally involves: 

(1) High starting costs w'hich have al¬ 
ready been paid for by the Government 
or by the supplier; 

(2) Preliminary engineering and de¬ 
velopment work that would not be useful 
to or usable by any other supplier; 

(3) Elaborate special tooling already 
acquired; 
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(4) Substantial time and effort al¬ 
ready expended in developing a prototype 
or initial production model; and 

(5) Important design changes which 
will continue to be developed by the 
supplier. 

The authority cited in this section will, 
in general, be used in situations where it 
is preferable to place a production con¬ 
tract with the supplier who had devel¬ 
oped the equipment, and thereby either 
assure to tlie Government the benefit of 
the techniques, tooling, and equipment 
already acquired by that supplier or avoid 
undue delay arising from a new supplier’s 
having to acquire such techniques, tool¬ 
ing, and equipment. This exception 
should not be used to avoid duplication 
of private investment unless this dupli¬ 
cation would be likely to result in addi¬ 
tional cost to the Government. 

(c) Limitations. The authority of this 
section requires a determination and 
findings by the Commandant which 
states: 

(1) The supplies are of a technical or 
special nature requiring a substantial in¬ 
vestment or an extended period of prepa¬ 
ration for manufacture; and 

(2) Procurement by formal advertis¬ 
ing either— 

(i) Would be likely to result in addi¬ 
tional cost to the Government by reason 
of duplication of investment; or 

(ii) Would result in duplication of 
necssary proportion which would unduly 
delay the procurement. 

§ 12—3.251 Purchases in the interest of 
national defense or industrial mobil¬ 
ization. 

(a) Authority. Pursuant to 10 U.S.C. 
2304(a) (16), purchases and contracts 
may be negotiated if “he (the Comman¬ 
dant) determines that (1) it is in the 
interest of national defense to have a 
plant, mine, or other facility, or a pro¬ 
ducer, manufacturer or other supplier, 
available for furnishing property or serv¬ 
ices in case of a national emergency; or 

(2) the interests of industrial mobiliza¬ 
tion. in the case of such an emergency, 
or the interests of national defense in 
maintaining active engineering, research, 
and development, would otherwise be 
subserved." 

(b) Application. The authority cited 
in this section may be used to effectu¬ 
ate such plans and programs as may 
be evolved under the direction of the 
Commandant to provide incentives to 
manufacturers to maintain and keep 
active, engineering and design staffs and 
manufacturing facilities available for 
maximum production. The following are 
illustrative of circumstances with re¬ 
spect to which this authority may be 
used: 

(1) When procurement by negotia¬ 
tion is necessary to keep vital facilities 
or suppliers in business or to make them 
available in the event of national 
emergency. 

(2) When procurement by negotiation 
with selected suppliers is necessary in 
order to train them in the furnishing of 


critical supplies to prevent the loss of 
their ability and employee skills, or to 
maintain active engineering, research, 
and development work. 

(3) When procurement by negotiation 
is necessary to maintain properly bal¬ 
anced sources of supply for meeting the 
requirements of procurement programs 
in the interest of industrial mobilization. 
(When the quantity required is substan¬ 
tially larger than the quantity which 
must be aw r arded in order to meet the 
objectives of this authority, that por¬ 
tion not required to meet such objec¬ 
tives will ordinarily be procured by for¬ 
mal advertising or by negotiation under 
another appropriate negotiation excep¬ 
tion.) 

(c) Limitations. The authority cited 
in this section shall not be used unless 
and until the Commandant has deter¬ 
mined that— 

(1) It is in the interest of national 
defense to have a particular plant, mine, 
or other facility or a particular pro¬ 
ducer, manufacturer, or other supplier 
available for furnishing supplies or serv¬ 
ices in case of national emergency and 
negotiation is necessary to that end: or 

(2) The interests of industrial mobili¬ 
zation in the case of a national emer¬ 
gency would be subserved by negotia¬ 
tion with a particular supplier; or 

(3) The interest of national defense in 
maintaining active engineering, research 
and development would be subserved by 
negotiation with a particular supplier. 

(d) Reporting requirements. Reports 
required by section 2304(e) of 10 U.S.C. 
to be made to the Congress on May 19 
and November 19 of each year will be 
made by the Chief, Procurement Divi¬ 
sion (Commandant (FSP)), by May 1 
and November 1 of each year to the De¬ 
partment of Transportation, Director of 
Installations and Logistics, TAD-60, of 
the purchases and contracts made under 
10 U.S.C. 2304(a) (16) since the date of 
last reporting. 

(1) Reports shall contain the follow¬ 
ing information: 

(1) Name of contractor. 

(ii) Dollar amount of contract (in¬ 
cluding amendments). 

(iii) Brief description of the work re¬ 
quired to bfe performed under the con¬ 
tract. (When necessary, because of the 
national security, the word “classified'’ 
may be used in lieu of description.) 

(2) Negative reports are not required. 

§ 12-3.252 Negotiation of construction 
contracts* 

See DOTPR 12-18.301-50. 

Subpart 12-3.3— Determinations, 
Findings and Authorities 
§ 12-3.301 General. 

The determinations and findings re¬ 
quired to be made under FPR Part 1-3 
by the Coast Guard shall cite the appro¬ 
priate section of ohapter 137 of title 10 
of the United States Code. Determina¬ 
tions and findings of all other Adminis¬ 
trations shall cite the appropriate section 
of title 41 of the United States Code. 
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§ 12—3.305 Format for doterni inn (Sons 
and findings. 

§ 12—3.305—50 Format for DAF for au¬ 
thority to negotiate a contract. 
Department of Transportation 
(Name of administration) 

DETERMINATION AND FINDINGS 

Authority to negotiate a contract under 
(Insert authority) 

FINDINGS 

1. The proposed contract provides for the 
procurement of (describe here the nature and 
scope of the work to be performed, including 
estimated coat). 

2. (In tills and any subsequent paragraphs, 
set forth the facts and circumstances that 
clearly and convincingly establish that for¬ 
mal advertising would not be feasible and 
practicable for the procurement.) 

DETER M IN ATI ON 

Upon the basis of these findings, I hereby 
determine that the proposed contract may 
be negotiated without formal advertising 
pursuant to (insert authority). 

Date..-.. 

§ 12—3.305—51 Formal for D&F for u*e 
of cost reimbursable or fixed-price 
incentive type eon tracts. 

Department of Transportation 
(Name of Administration) 
determination and findings 
Authority to use a (insert type) contract 
findings 

1. The proposed contract provides for the 

procurement of (brief description of sup¬ 
plies or services) at an estimated cost of 
$- 

2. (In this and any subsequent paragraphs 
6et forth the facta that show why it is im¬ 
practicable to secure supplies or services of 
the kind or quality required without the use 
of such type of contract, or that such method 
of contracting is likely to be less costly than 
other methods.) 

determination 

Upon the basis of these findings. I hereby 
determine that It Is impracticable to secure 
supplies or services of the kind or quality 
required without the use of (insert type of 
contract). (Alternate: • • • I hereby de¬ 
termine that the use of (insert type of con¬ 
tract) is likely to be less costly than other 
methods. ] 

(When a cost-plus-a-ftxed fee is Involved, 
the following finding is also to be made:) 

Pursuant to (insert “41 U.8.C. 254(b)” or 
"10 U.SC. 2306(d),“ as applicable), I hereby 
determine that the estimated cost of the con¬ 
tract, exclusive of the fee, is $__ that 

the fee in the amount of $_is_% 

of the estimated cost, exclusive of fee. and 
that the fee is within statutory and admin¬ 
istrative limitations. 

Date_ 

Subpart 12-3.4—Types of Contracts 

§ 12—3.405—5 Co*t-plus-a-fixc<!-ft*c con. 
tract. 

Id the case of a cost-plus-a-fixed-fee 
contract with a non-profit or not-for- 
profit organization, the fee shall not 
exceed 5 percent of the estimated cost 
of the contract, exclusive of fee. unless 
approved in writing by the Director, 
Office of Installations and Logistics, OST. 


§ 12—3.408 letter Contract. 

(a) Request for approval. The use of 
letter contracts must be approved in ad¬ 
vance on a case-by-case basis by the head 
of the procuring activity, and variations 
from the limitations set forth in para¬ 
graph (b) of this section must be ap¬ 
proved by the head of the procuring ac¬ 
tivity. The request for approval must 
state: The necessity and advantage to 
the Government in issuing the letter con¬ 
tract; why no other type of contract is 
suitable; name and address of the pro¬ 
posed contractor; duration of proposed 
letter contract in number of days from 
date of execution; amount of letter con¬ 
tract and estimated amount of definitive 
contract showing source and citation of 
funds with statement that funds are 
available; the estimated delivery date or 
dates and the proposed type of definitive 
contract. 

(b) Limitations. In addition to the 
limitations prescribed in FPR l-3.408<c), 
the following apply to, and shall be ex¬ 
pressly stated in, each letter contract: 

(1) The period of effectiveness for the 
letter contract, including a specific date 
when definitization will be completed. 
This date shall not be later than the first 
to occur of the following: 

(1) The expiration of 120 days from 
the date of the letter contract; or 

(ii) The date by which 40 percent of 
the performance of the work will be 
completed. 

(2) The maximum liability of the Gov¬ 
ernment stated in the letter contract 
shall not exceed 50 percent of the total 
estimated cost of the procurement. 

Amendments to letter contracts to ac¬ 
complish new procurement are subject to 
the same limitations as new letter 
contracts. 

(c) Content. In addition to the re¬ 
quirements in FPR 1-3.408* d>, the letter 
contract shall also: 

(1) Incorporate, by reference or other¬ 
wise, all clauses required by statute. FPR, 
DOTPR, and optional standard and spe¬ 
cial clauses determined to be applicable. 

(2) State that the definitive contract 
shall contain all provisions under sub- 
paragraph (1) of this paragraph. 

(3) Contain an overall price ceiling or 
a maximum ceiling on fee, where a 
quoted price has been received and it is 
considered appropriate to limit the Gov¬ 
ernment’s ultimate liability. 

§ 12—3.450 Letter" of intent. 

Letters of intent shall not be used. 

Subpart 12—3.6—Small Purchases 
§ 12—3.603 Coni j>etit ion. 

§ 12—3.603—1 Solicitation. 

(a) Purchases not in excess of $250. 
Small purchases not exceeding $250 may 
be accomplished without securing com¬ 
petitive quotations whenever there exists 
a basis for determining that the price 
to be paid is reasonable. However, such 
purchases shall be distributed equitably 
among qualified suppliers. 

(b) Purchases in excess of $250 but 
not in excess of $2,500. Where the esti¬ 


mated dollar amount of the procurement 
exceeds $250, the solicitation shall nor¬ 
mally be made of at least three sources 
of supply. Where there are more than 
three names on the list of vendors for 
an item, the mailing list for a particular 
solicitation should include the vendor 
who received the award on the previous 
solicitation, if he performed satisfactor¬ 
ily and two other vendors (on a rotated 
basis) from the list of vendors. While 
there may be instances where quotations 
should be solicited from additional 
sources, soliciting quotations from at 
least three suppliers ordinarily is suffi¬ 
cient. Care should be taken to prevent 
administrative costs from being dispro¬ 
portionate to the amount of the pur¬ 
chase. The number of quotations ob¬ 
tained and considered or the number of 
sources of supply utilized when making 
small purchases will depend to a large 
extent on what knowledge the purchas¬ 
ing officer has of the current availability 
and price of the desired item in commer¬ 
cial markets. 

§ 12—3.603—2 Data to support small 
pure liases. 

Small purchase transactions over $250 
with commercial sources shall be docu¬ 
mented to show (a) the basis for deter¬ 
mining that the price is reasonable, (b) 
names of firms contacted and prices 
quoted, and (c) the reason why compe¬ 
tition was not obtained when only one 
source of supply was solicited. DOT Form 
F 4230.1 titled “Small Purchase Sum¬ 
mary” may be used to satisfy the fore¬ 
going documentation requirements. 

§ 12—3.650 PtirrliaM? order". 

§ 12—3.650—1 “Minimum billing'* quo¬ 
tation". 

Occasionally an item can be obtained 
only from a supplier who quotes a mini¬ 
mum order price or a minimum order 
quantity, which either unreasonably ex¬ 
ceeds the agency’s needs or results in an 
unreasonable price for the quantity re¬ 
quired. If practicable before placing the 
order the requiring activity should be 
informed in such cases of all facts re¬ 
garding the quotation and consideration 
should be given to increasing the quan¬ 
tity, consolidation of orders, or other 
appropriate action. The file shall be doc¬ 
umented to show the final action taken 
in such cases. 

§ 12—3.650—2 Unpriced purchase order*. 

(a> General. An unpriced purchase 
order is an older for supplies or services 
the price of which is not firmly estab¬ 
lished at the time of issuance of the or¬ 
der. Such orders shall contain a “Not 
To Exceed” provision. The contracting 
officer shall assure that suppliers receiv¬ 
ing unpriced purchase orders are care¬ 
fully selected. 

<b) Conditions for use. An unpriced 
purchase order may be used only when 
all of the following conditions are 
present: 

(1) The purchase will not exceed 
$2,500, and 
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(2) It is Impractical to obtain pricing 
in advance of issuance of the purchase 
order, and 

«3) The procurement is for (i ) repairs 
to equipment requiring disassembly to 
determine the nature and extent of such 
repairs. < ii) sole source material for 
which cost cannot be readily established, 
or (iii> supplies or services where prices 
are known to be competitive but exact 
prices are not known. 

<c» Procedures. A realistic “Not To 
Exceed” limitation shall be placed on the 
order which shall be stated in the notice 
to supplier provision in the blank space 
provided This amount shall be obligated 
subject to adjustment when the firm 
price is established. Each unpriced pur¬ 
chase order shall contain the following 
provision: 

Notice to supplier: This is a Arm order If 
the total price does not exceed the amount 
of * -.. If the amount to be invoiced will 
exceed the amount stated below, or if you 
cannot furnish the work described in exact 
accordance with the description and delivery 
schedule set forth herein. Withhold Per¬ 
formance and immediately notify the Con¬ 
tracting Officer giving your quotation or pro¬ 
posed substitution or changes. In no event 
will the total amount paid under this order 
exceed the amount stated unless and until 
the order has been amended in writing and 
signed by the Contracting Officer. 

The contracting officer or his designated 
representative shall certify that the in¬ 
voiced price is fair and reasonable and 
process the invoice for payment. Suitable 
local records and controls of outstanding 
unpriced purchase orders shall be main¬ 
tained to assure regular followup with 
suppliers until the order is«firmly priced. 
These records should include any infor¬ 
mation available to support the fairness 
and reasonableness of the proposed 
monetary limitation. If the firm price ex¬ 
ceeds the “not to exceed” price and the 
contracting officer determines, neverthe¬ 
less. tliat such purchase be made from 
the supplier, the order shall be amended 
accordingly: Provided. That in no event 
may the amount of the order exceed 
$2,500. If the firm price does not exceed 
the “not to exceed” price, the order 
should not be amended for the sole pur¬ 
pose of changing the estimated price to 
a firm price. 

§ 12-3.650-3 K'li mated purchase 
orders. 

<ai General. An estimated purchase 
order is an order of $50 or less for sup¬ 
plies or services the price of which is 
not firmly established at the time of issu¬ 
ance of the order but which, unlike the 
unpriced purchase order, provides for 
approval and payment of billed prices 
without referral to the contracting offi¬ 
cer. Such orders may be issued when it 
is not practical to obtain a firm price as 
when, for .example, the need is urgent or 
the vendor is other than a local source 
and the administrative cost to secure a 
firm offer would be disproportionate to 
the value of the order. 

• b» Preparation of order. The word 
Estimated, the total price, and a pro¬ 
vision reading substantially as follows 
shall be included on the order: 


Notice to supplier: This Is a firm order if 
the amount to be invoiced does not exceed 
the estimated amount stated by $5 or 25 
percent, whichever is greater. In such cases, 
submit your invoice to the Paying Office. If 
the amount to be invoiced will exceed the 
stated limitations, Withhold Performance 
and immediately notify the Contracting Offi¬ 
cer. In no event will the total amount paid 
under this order exceed the stated amount 
(plus $5 or 25 percent, whichever is greater) 
unless and until the order has been amended 
in writing and signed by the Contracting 
Officer. 

§ 12-3.6.‘)0-l Purchase order case file. 

(a> Except as provided in paragraph 
(b) of this section, a case file shall be 
established and maintained for each pur¬ 
chase order. The file jacket may be a 
manila, kraft, or any other type folder 
which will best serve local needs. The 
folder shall be tabbed with the purchase 
order number and may include the sup¬ 
plier’s name or any other appropriate 
data. At time of issuance of the order, 
the folder shall contain, as a minimum, 
the procurement request or other requi¬ 
sitioning document (or a cross-reference 
to it), the order, and. if the order exceeds 
$250, the documentation required by 
§ 12-3.603-2. 

(b> At locations other than procure¬ 
ment offices, several transactions and 
the supporting documents for each 
(where required) may be filed in one 
folder. 

§ 12—3.650-5 Lint of vendor#. 

Each procurement office shall establish 
such lists of vendors as are necessary 
for recurring requirements to assure ac¬ 
cess tq adequate sources of supply. Where 
the number of firms on a list is con¬ 
sidered excessive, the list may be reduced 
by any method which will promote com¬ 
petition commensurate with the dollar 
value of the purchase to be made. If a 
rotation method is used, the vendors 
known to regularly submit the lowest 
price shall be solicited. 

§ 12—3.650—6 Followup. 

Each procurement office shall estab¬ 
lish and maintain a simple and effective 
followup system. It should permit maxi¬ 
mum latitude for the exercise of initia¬ 
tive and judgment in the administration 
process and be designed to assure that, 
to the maximum practicable extent, pur¬ 
chase orders are completed in accordance 
with their terms. The system may use 
copies of purchase orders, one or more 
cards, or the like. 

§ 12—3.630—7 Inspection and acceptance# 

When inspection and acceptance are to 
be performed at destination, advance 
copies of the purchase order shall be 
furnished to consignee(s) for material 
receipt purposes. Receiving reports shall 
be accomplished immediately upon re¬ 
ceipt and acceptance of material to as¬ 
sure expeditious payment of orders and 
to obtain prompt payment discounts. 

§12-3.631 Delivery orders. 

(a) Except as to specialized procure¬ 
ments for which other instructions have 
been issued, delivery orders shall be used 
without monetary limitation for ordering 


supplies and services (1) under an estab¬ 
lished contract: Provided , The order is 
issued in accordance with the terms and 
conditions of the contract and the order 
refers to the particular contract involved. 
(2) from another Government agency 
whether or not a contract number has 
been assigned. 

(b) When the delivery order is issued 
to another Government agency and the 
precise extent of the work to be done is 
not known at time of issuance, an esti¬ 
mated delivery order may be issued. 
Each estimated delivery order shall con¬ 
tain a provision reading substantially as 
follows: 

Notice: Funds are available in the esti¬ 
mated amount stated below. If at any time 
the amount to be vouchered under this order 
is expected to exceed the estimated amount. 
Withhold performance and immediately no¬ 
tify the Contracting Officer. 

§ 12—3.632 Service Contract Act of 1963. 
§ 12—3.652—1 General. 

The Service Contract Act of 1965 ap¬ 
plies, with certain exceptions, to Federal 
contracts whose principal purpose is to 
furnish services through the use of serv¬ 
ice employees. The Act applies without 
dollar limitation, but different contract 
clauses are required depending upon 
whether the contract price exceeds 
$2,500. 

§ 12-3.652-2 Purchase order transac¬ 
tions. 

The Act applies to contracts made 
through use of purchase order forms if 
such contracts have as their principal 
purpose the furnishing of services 
through the use of sendee employees and 
if such contracts are not otherwise ex¬ 
empt. The clause prescribed in FPR 
1-12.904-2 shall be included in purchase 
orders subject to the Act’s coverage. 

§ 12-3.652-3 Standard Form 44 trans¬ 
actions. 

Since the use of Standard Form 44 in¬ 
volves, for all practical purposes, simul¬ 
taneous placing of purchase orders and 
delivery of the items ordered, no written 
terms and conditions are included on the 
SF-44. Therefore, the Service Contract 
Act clause need not be incorporated in 
SF-44. 

§ 12—3.653 Fu#t payment procedure*. 

§ 12-3.653-1 General. 

The procedure is designed to simplify 
the handling and payment of small pur¬ 
chases. It provides for payment for sup¬ 
plies based on the vendor’s submission of 
an invoice which constitutes a represen¬ 
tation that ordered supplies have been 
delivered in accordance with the pro¬ 
visions of the purchase order. The vendor 
agrees, by acceptance of the order, to 
replace, repair, or correct supplies not 
received by the consignee at destination, 
damaged in transit, or not conforming to 
the order. 

§ 12—3.653—2 Condition# for use. 

(a> Except as set forth in paragraph 
(b> of this section, the fast payment 
procedure should be used to the maxi- 


FEDERAL REGISTER, VOL. 37, NO. 44—SATURDAY, MARCH 4, 1972 







RULES AND REGULATIONS 


1831 


mum extent practicable, provided its use 
is consistent with the other conditions of 
the procurement, when all of the condi¬ 
tions set forth below are present: 

(1) Each order does not exceed $2,500; 

(2) Title to the supplies will vest in 
the Government (i) upon delivery to a 
past office or common carrier for mailing 
or shipment to destination, or (ii) upon 
receipt by the Government when the 
shipment is by means other than past 
office or common carrier; 

(3) The vendor agrees to replace, re¬ 
pair, or correct supplies not received at 
destination, damaged in transit, or not 
conforming to the order; and 

(4) The supplies will be sliipped trans¬ 
portation or postage prepaid. Therefore, 
no Government Bill of Lading (GBL) 
will ever be issued. 

(b) Use of the fast payment procedure 
would not be indicated, for example, in 
small purchases by offices, vessels, air 
stations, bases, and other locations when 
material being purchased is destined for 
use at such activities and contract ad¬ 
ministration will be performed by the 
procurement office of such activities. 

§ 12—3.653—3 Preparation of orders* 

(a) Orders shall be issued on the ap¬ 
propriate purchase order form except 
that calls against blanket purchase 
agreements shall be issued in accordance 
with Administration procedures. Orders 
may be either priced or unpriced. 

< b) Special data to be included on pur¬ 
chase orders or in blanket purchase 
agreements using fast payment proce¬ 
dures are: 

(1) A requirement for the supplies to 
be shipped transportation or postage pre¬ 
paid; and 

12) A requirement that invoices be 
submitted directly to the paying office 
designated in the order, or in the case of 
unpriced purchase orders, to the con¬ 
tracting officer. 

§ 12—3.653—4 Fast payment clause. 

The following clause shall be included 
in all fast payment orders: 

Past Payment Procedure 

(a) General. This is a fast payment order. 
Invoices will be paid on the basis of the Con¬ 
tractor’s delivery to a post office, common 
carrier, or, in shipment by other means, to 
the point of first receipt by the Government. 

(b) Responsibility for supplies . Title to 
the supplies shall vest in the Government 
upon delivery to a post office or common 
carrier for shipment to the specific desti¬ 
nation. If shipment is by means other than 
post office or common carrier, title to the 
supplies shall vest in the Government upon 
delivery to the point of first receipt by the 
Government. Notwithstanding any other 
provision of the purchase order, the Con¬ 
tractor shall assume all responsibility and 
risk of loss for supplies (1) not received at 
destination, (11) damaged in transit, or (ill) 
hot conforming to purchase requirements. 
The Contractor shall either replace, repair, 
or correct such supplies promptly at his ex¬ 
pense: Provided, Instructions to do so are 

umlshed by the Contracting Officer within 
ninety (90) days from the date title to the 
supplies vests in the Government. 

(c) Preparation of invoice. 

J 1 ) Upon delivery of supplies to a post 
° mce , common carrier, or In shipments by 


other means, the point of first receipt by the 
Government, the Contractor shall prepare an 
invoice In accordance with the instructions 
in this order, except that invoices under a 
blanket purchase agreement shall be pre¬ 
pared In accordance with the provisions of 
the agreement. In shipments by either post 
office or common carrier, the Contractor shall 
either (A) cite on his Invoice the date of 
shipment, name and address of carrier, bill 
of lading number or other shipment docu¬ 
ment number, or (B) attach copies of such 
documents to his invoice as evidence of ship¬ 
ment. In addition the Invoice shall be 
prominently marked “Fast Pay." In case of 
delivery by other than post office or common 
carrier, a receipted copy of the Contractor's 
delivery document shall be attached to the 
Invoice as evidence of delivery. 

(2) If the purchase price excludes the cost 
of transportation, the Contractor shall enter 
the prepaid shipping cost on the invoice as a 
separate item. The cost of parcel post insur¬ 
ance will not be paid by the Government. If 
transportation charges are separately stated 
on the invoice, the Contractor agrees to re¬ 
tain related paid freight bills or other trans¬ 
portation billings paid separately for a period 
of three years and to furnish such bills to the 
Government when requested for audit 
purposes. 

(d) Certification of invoice. The Contrac¬ 
tor agrees that the submission of an Invoice 
to the Government for payment is a certi¬ 
fication that the supplies for which the Gov¬ 
ernment is being billed have been shipped 
or delivered in accordance with shipping in¬ 
structions issued by the ordering officer, in 
the quantities shown on the Invoice, and that 
such supplies are in the quantity and of the 
quality designated by the cited purchase 
order. 

§ 12—3.653—5 Consignor noli (nation of 
nonreoeipt, damage, or nonconform- 
a nrc. 

The consignee shall be instructed to 
notify the procurement office within 30 
days after the specified date of delivery 
in the purchase order, of supplies not 
received or damaged in transit, or not 
conforming to purchase description. 

§ 12—3.653—6 Responsibility for collec¬ 
tion of debts. 

The contracting officer shall be pri¬ 
marily responsible for collecting debts 
resulting from failures of contractors to 
properly replace, repair, or correct sup¬ 
plies lost, damaged, or not conforming 
to purchase requirements. 

Subpart 12—3.7—Negotiated 
Overhead Rates 

§ 12—3.700 Scope of subpart. 

This subpart sets forth policy and pro¬ 
cedures governing the negotiation of 
overhead rates for use in cost-reimburse¬ 
ment type contracts. 

§ 12—3.703 Applicability. 

Negotiated final overhead rates are 
authorized for use primarily in cost-re¬ 
imbursement type contracts for research 
and development with commercial or¬ 
ganizations and nonprofit or educational 
institutions. They may also be used in 
other cost-reimbursement type con¬ 
tracts, after a determination is made by 
the contracting officer that their use is 
advantageous to the Government. Where 
it is not apparent that arty one of the 
major purposes enumerated in FPR 


1-3.702 results or will result by the use 
of neogtiated final overhead rates, the 
contracting officer will provide for settle¬ 
ment of overhead by audit determination. 

§ 12—3.704 Contract clauses. 

§ 12—3.704—1 Con tract a with concerns 
other than educational institutions. 

When the “Negotiated Overhead 
Rates’* clause set forth in FPR 1-3.704-1 
is included in the contract, the appro¬ 
priate “Indirect Cost’* clause set forth 
in DOTPR 12-3.704-50 shall also be in¬ 
cluded in the contract. When the con¬ 
tract is a cost-plus-incentive-fee type, 
delete “Allowable Cost, Fixed Fee, and 
Payment’* from paragraph (a) of the 
clause in FPR 1-3.704-1 and substitute 
“Allowable Cost, Incentive Fee, and 
Payment.*’ 

§ 12—3.704—2 Contracts with educational 
institutions. 

When either the “Postdetermined” or 
“Predetermined” negotiated overhead 
rates clauses in FPR 1-3.704-2 is in¬ 
cluded in the contract, the appropriate 
“Indirect Costs” clause set forth in 
DOTPR 12-3.704-50 shall also be includ¬ 
ed in the contract. 

§ 12—3.701—50 Interim payment of in¬ 
direct costs. 

(a) When the contract includes a 
“Negotiated Overhead Rate” clause as 
set forth in FPR 1-3.704-1 or 1-3.704-2, 
one of the clauses listed below (which¬ 
ever is consistent with the contractor’s 
normal method of interim and final 
overhead reimbursement) shall be in¬ 
serted in the contract schedule. 

<1> The following clause shall be used 
when the contractor’s normal method of 
interim overhead reimbursement is 
based on billing rates approved by the 
contracting officer (normally through an 
exchange of correspondence) rather 
than on formally negotiated provisional 
rates: 

Indirect Costs (Billing Rates) 

Pending the establishment of final over¬ 
head rates as provided for in the clause en¬ 
titled “Negotiated Overhead Rates”, the 
Contractor shall be reimbursed for indirect 
costs on the basis of bllUng rates mutually 
agreed upon by the Contracting Officer and 
the Contractor. 

Prior to establishing or changing the 
billing rates, the contracting officer 
should seek the advice of the cognizant 
audit activity as to the acceptability of 
the billing rates proposed by the 
contractor. 

(2) The following clause shall be used 
when the contractor’s normal method of 
interim overhead reimbursement is 
based on negotiated provisional rates. 
The provisional rates will remain in 
effect until such time as the contract is 
amended. The rates shall be listed im¬ 
mediately below the clause along with 
the base of applications for each rate 
listed: 

Indirect Costs (Provisional Rates) 

Pending establishment of final overhead 
rates as provided for in the clause en¬ 
titled “Negotiated Overhead Rates”, the 
Contractor shall be reimbursed for Indirect 
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costs on the basis of the negotiated provi¬ 
sional rates set forth below, which rates 
shall remain in effect until the contract is 
amended to Incorporate either (a) final 
overhead rates for a specific period or periods 
or (b) revised negotiated provisional over¬ 
head rates as provided for in paragraph (e) 
of the clause of this contract entitled "Ne¬ 
gotiated Overhead Rates". 

Prior to establishing or revising the ne¬ 
gotiated provisional rates, the contract¬ 
ing officer should request the contractor 
to submit for review his proposed over¬ 
head rates with supporting cost data, 
with a copy to the cognizant audit 
activity. 

(b> Provisional overhead rates may 
be revised after the contracting officer 
has received advice that the Department 
of Defense or other Government office 
sponsoring overhead negotiations with 
the contractor has negotiated acceptable 
overhead rates. 

§ 12—3.701—51 Audit determination— 
(actual). 

Where it is not apparent that any of 
the major purposes enumerated in PPR 
1-3.702 results or will result by the use 
of negotiated final overhead rates, the 
contracting officer will provide for set¬ 
tlement of overhead by audit determi¬ 
nation. In these cases the following 
clause shall be used in lieu of the “Ne¬ 
gotiated Overhead Rate” clause pre¬ 
scribed in PPR 1-3.704-1 or 1-3.704-2: 

Indirect Costs (Actual) 

III accordance with the "Allowable Cost, 
Fixed Fee. and Payment" clause of the con¬ 
tract. the contractor shall be paid his actual 
overhead cost. Allowable overhead cost will 
be determined In accordance with the prin¬ 
ciples set forth in Subpart 1-15.2 of the Fed¬ 
eral Procurement Regulations. Any failure of 
the parties hereto to agree as to what consti¬ 
tutes actual overhead costs shall be consid¬ 
ered a dispute covering a question of fact 
within the meaning of the clause of this 
contract entitled “Disputes". 

Subpart 12-3.3—Price Negotiation 
Policies and Techniques 

§ 12—3.801 Basic policy. 

§ 12—3.801—2 Responsibility of contract¬ 
ing officer*. 

In the event a contractor Insists on a 
price or demands a profit or fee which 
the contracting officer considers unrea¬ 
sonable, and if the contracting officer is 
unable to obtain a satisfactory solution 
after exhausting the courses of action set 
forth in PPR 1-3.801-2(0, the matter 
shall be referred for resolution to the 
head of the procuring activity with a 
statement of facts and the contracting 
officer’s recommendations. 

§ 12—3.807 Pricing techniques. 

§ 12-3.807-6 Refusal to provide cost or 
pricing data. 

(a) In addition to the data required 
by FPR 1-3.807-6, a referral to higher 
authority should indicate the impact on 
the affected procurement program if an 
award is not made to the refusing offerer, 
and include a recommended course of 
action. 

(b) When a waiver has been issued all 
offerors shall be notified that cost or 


pricing data furnished with the propos¬ 
als will not be used to determine the 
reasonableness of the proposed contract 
price. 

§ 12-3.808 Profit or fee. 

§ 12-3.808-2 Fuctors for determining 
fee or profit. 

In determining the fee or profit, con¬ 
sideration must be given to the tax pos¬ 
ture of the organization. A fair and rea¬ 
sonable fee to a nonprofit or not-for- 
profit organization, with tax exemptions, 
would be considerably lower than a fee 
to a commercial enterprise with no tax 
exempt status. DOTPR 12-3.405-5 re¬ 
quires the approval of the Director, Office 
of Installations and Logistics, OST, for 
any proposed fee to a nonprofit or not- 
for-profit organization which exceeds 5 
percent of the estimated cost of the con¬ 
tract exclusive of fee. Each request for 
approval of such a fee shall include a 
detailed analysis of the factors by which 
the proposed fee was determined to be 
fair and reasonable. 

§ 12—3.809 Contract audit a* a pricing 
aid. 

(a) In establishing the due date for 
receipt of the auditor’s report, the mini¬ 
mum time which will be allowed by DOT 
contracting officers shall normally be 30 
days. Exceptions to this 30-day minimum 
period may be made only when program 
considerations require a shorter time. 
Urgency caused by end of year funding 
considerations will not be a justification 
for requiring a shorter period for ad¬ 
visory audit review. 

(b) When DC A A is assigned post¬ 
award audit responsibility under cost re¬ 
imbursable contracts, the contractor 
shall be instructed to forward the first 
and final vouchers to the cognizant au¬ 
ditor for audit review. The cognizant 
DCAA auditor shall also be furnished a 
paid copy of each voucher furnished 
under the contract. 

Subpart 12—3.50—Solicitation of 
Proposals 

§ 12—3.5000 Scope of subpart. 

This subpart applies to all negotiated 
procurement except small purchases. 

§ 12—3.5001 Competition. 

Competitive proposals shall be so¬ 
licited from the maximum practicable 
number of qualified and eligible suppliers. 

§ 12—3.5002 Preparation of request for 
proposals. 

(a) Generally, requests for proposals 
shall be in writing. However, in appro¬ 
priate cases, such as the procurement 
of perishable subsistence, proposals may 
be solicited orally. When the request is 
to be in writing, the following forms 
shall be used: 

(1) For negotiated construction con¬ 
tracts, the standard forms in FPR 
1-16.401. 

(2) For other than construction, 
Standard Form 33 (Solicitation, Offer, 
and Award) and Standard Form 33A 
(Solicitation Instructions and Con¬ 
ditions). 


(b) Requests for proposals shall indi ¬ 
cate the type of contract contemplated 
by the Government. When technical pro¬ 
posals are required, requests for pro¬ 
posals shall indicate the factors on which 
the Government will evaluate the pro¬ 
posals and list them in their relative 
order of importance. Any other factors, 
excluding price, which will be given 
paramount consideration In making an 
award shall also be indicated. 

(c) The guidelines established in 
DOTPR 12-2.202-1 for minimum bid¬ 
ding times are applicable to requests for 
proposals. 

§ 12—3.5003 Receipt anil safeguarding 
of offers. 

The instructions for the receipt and 
safeguarding of bids in FPR 1-2.401 shall 
also apply to the receipt and safeguard¬ 
ing of proposals. 

§ 12—3.5001 Solicitation for informa¬ 
tional or planning purposes. 

See FPR 1-1.314 and DOTPR 12- 
16.201-3. 

§ 12—3.5005 Ridders mailing lists. 

Bidders mailing lists for negotiated 
procurements shall be established, main¬ 
tained, and utilized in accordance with 
FPR 1-2.205 and DOTPR 12-2.205-5. 

§ 12—3.5006 Preproposal conferences. 

§ 12-3.5006—1 General. 

(a) The preproposal conference is a 
procedure wliich may be used, generally 
in complex negotiated procurement, as 
a means of briefing prospective offerors 
after a solicitation has been issued but 
before offers or proposals are prepared. 

(b) Such a conference permits the 
Government to explain or clarify compli¬ 
cated specifications and requirements to 
interested firms. It may also be used to 
provide an opportunity for interested 
firms to examine a model of the equip¬ 
ment being procured, where for reasons 
such as security or limited quantities, 
such model can only be shown at a spe¬ 
cific time and location. 

§ 12-3.5006-2 Procedure. 

(a) Where it is determined to be in 
the best interests of the Government to 
hold a prepreposal conference, the con¬ 
tracting officer shall make the necessary 
arrangements and notify all those to 
whom solicitations have been issued as 
to the time, place, and general nature of 
the proposed conference. If time per¬ 
mits. prospective offerors should be asked 
to submit, in advance, any questions they 
may have. 

<b) The preproposal conference shall 
be conducted by the contracting officer 
or liis representative, with participation 
by technical and legal personnel as 
appropriate. 

(c) All prospective offerors shall be 
furnished identical information in con¬ 
nection with the proposed procurement. 
All conferees shall be advised that re¬ 
marks and explanations at the confer¬ 
ence shall not qualify the terms of the 
solicitation and specifications unless the 
solicitation is amended in writing. A 
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summary shall be made of the conference 
and copies furnished prospective offerors. 

§ 12—3.5007 Amendment of request for 
proposals—prior to closing date. 

(a) If after issuance of a request for 
proposals, but before the closing date of 
its receipt, it becomes necessary to make 
changes in quantity, specifications, de¬ 
livery schedules, or closing dates, or to 
correct a defect or ambiguity, such 
changes shall be accomplished by issu¬ 
ance of an amendment to the request, 
whether or not a preproposal conference 
is held. SF-30 shall be used for amend¬ 
ing requests for proposals. 

(b) When it is considered necessary 
to issue an amendment to a request for 
proposals, the period of time remaining 
before closing and the need for extend¬ 
ing this period by postponing the time set 
for closing must be considered. Where 
only a short time remains before the time 
set for closing, consideration should be 
given to notifying offerors of an exten¬ 
sion of time by telegram or telephone. 
Such notification should be confirmed in 
the amendment. 

(c) Any information given to a pro¬ 
spective offeror concerning a request for 
proposals shall be furnished promptly 
to all other prospective offerors as an 
amendment to the request if the lack of 
such information would be prejudicial to 
uniformed offers. No award shall be made 
on request for proposals unless such 
amendment thereto has been issued in 
sufficient time to permit prospective 
offerors to consider such information in 
submitting or modifying their proposals. 

§ 12—3.5008 I^nte proposals and modifi¬ 
cations. 

(a) Proposals which are received in 
the office designated in the request for 
proposals after the time specified for 
their submission are "Late Proposals.” 
(Unless a specific time for receipt of pro¬ 
posals is stated in the request for pro¬ 
posals, the time for such receipt shall be 
deemed to be the time for close of busi¬ 
ness of the office designated for receipt 
of proposals on the date stated in the re¬ 
quest for proposals.) Late proposals shall 
not be considered for award, except: 

(1) Where the late proposal is the only 
proposal received. 

(2) Where the head of the procuring 
activity determines that consideration of 
a late proposal is of extreme importance 
to the Government, as for example 
where it offers some important technical 
or scientific breakthrough or a substan¬ 
tially lower price. 

(3) Under the circumstances set forth 
in FPR 1-2.303 permitting considerations 
of late bids. 

To determine whether subparagraph (2) 
of this paragraph applies, all late pro¬ 
posals received prior to award shall be 
opened and evaluated, and the proce¬ 
dures in FPR 1-2.303-7 shall not apply. 

(b) Each request for proposals shall 
include the following provision: 

Late Offers and Modifications 

'The following changes are made in Para¬ 
graph 8 of Standard Form 33A: 
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(1) The parenthetical Introduction pre¬ 
ceding subparagraph (a) is deleted. 

(2) In subparagraph (a), the words “Of¬ 
fers and modifications of offers (or with¬ 
drawals thereof, if this solicitation Is ad¬ 
vertised)” are deleted and the following sub¬ 
stituted therefor: “Except as provided in 
§ 12-3.5008 of the Department of Transpor¬ 
tation Procurement Regulations (41 CFR 
12-3.5008), offers and modifications of offers”. 

(c) Except where only one proposal 
is received, each late offeror shall be 
promptly notified that his proposal was 
received late and that his proposal will 
be evaluated but not considered for award 
unless found to qualify under exception 
paragraph (a) (2) or (3) of this section. 
Where it is not clear from available in¬ 
formation whether the exception in para¬ 
graph (a) (3) of this section applies, the 
notification shall include the substance 
of the notice in FPR 1-2.303-6, appro¬ 
priately modified to relate to proposals 
and, if necessary, to telegraphic pro¬ 
posals. 

(d) In the exceptional circumstances 
where the head of the procuring activity 
determines that paragraph (a)(2) of 
this section applies, the contracting of¬ 
ficer shall resolicit all firms (including 
late offerors) which have submitted pro¬ 
posals and are determined to be capable 
of meeting current requirements. Such 
resolicitation shall specify a date for sub¬ 
mission of new proposals and include the 
provision set forth in DOTPR 12-3.5008 
(b). 

(e) Modifications of proposals (other 
than revisions of proposals by offerors 
with whom negotiations are being con¬ 
ducted, made in accordance with the 
terms and conditions specified by the 
Government’s negotiator) which are re¬ 
ceived in the office designated in the re¬ 
quest for proposals after the time spec¬ 
ified for submission of proposals are "Late 
Proposals.” Late modifications shall be 
subject to the rules applicable to late 
proposals set forth in this section. How¬ 
ever. a modification received from an 
otherwise successful offeror which is fav¬ 
orable to the Government shall be con¬ 
sidered at any time that such modifica¬ 
tion is received. 

§ 12—3.5009 Treatment of proeurement 
information. 

§ 12—3.5009—1 Restriction* on disclo¬ 
sure and use of data in proposals. 

(a) Requests for proposals may re¬ 
quire the offeror to submit data with his 
proposal which may include a design 
or plan for accomplishing the objectives 
of the procurement. Such data may in¬ 
clude information which the offeror does 
not want disclosed to the public or used 
by the Government for any purpose 
other than evaluation of the proposals. 

(b) Contracting officers and other 
Government personnel shall not refuse 
to consider any proposal merely because 
it or the data submitted with it is so 
marked with a restrictive legend. Those 
portions of the proposal and data which 
are so marked (except for information 
which is also obtained from another 
source without restriction), shall be used 
only to evaluate the proposal and shall 
not be disclosed outside the Government 


4833 

without the written permission of the 
offeror. If it is -desired to duplicate, use. 
or disclose the data of the offeror to 
whom the contract is to be awarded, for 
purposes other than to evaluate the pro¬ 
posal, the contract should so provide. 

§ 12—3.5009—2 Disclosure of informa- 
lion during the preaward or pre- 
acccptance period. 

(a) General. See FPR 1-3.805-1 *b; for 
restrictions regarding the disclosure of 
information. 

(b) Equal consideration and informa¬ 
tion to all prospective contractors. Dur¬ 
ing the interval between mailing of re¬ 
quests for proposals and the making of 
awards, discussion of the procurement 
with prospective contractors and the 
transmission of technical or other in¬ 
formation shall be conducted only by or 
with the knowledge of the contracting 
officer; except that necessary technical 
or other information during such period 
may be transmitted to prospective con¬ 
tractors by other personnel via contract¬ 
ing personnel, at meetings arranged by 
contracting personnel, or by official cor¬ 
respondence from the contracting of¬ 
ficer to the originating activity or 
technical office seeking clarification of 
the matter in question. In the conduct of 
necessary discussion of a request for pro¬ 
posals with suppliers, no personnel shall 
furnish any information to a supplier 
which may afford him any advantage 
over others. However, general informa¬ 
tion which would not be prejudicial to 
others may be furnished upon request, 
e.g., explanations of a particular contract 
clause or a particular condition of the 
schedule. When necessary to clarify am¬ 
biguities, or correct mistakes or omis¬ 
sions, an appropriate amendment to the 
solicitation shall be issued. 

§ 12—3.5009—3 Preaward not ire of un¬ 
acceptable offer*. 

In any procurement in excess of 
$10,000 in which it appears that the pe¬ 
riod of evaluation of proposals is likely 
to exceed 60 days or in which a limited 
number of suppliers have been selected 
for additional negotiation, the contract¬ 
ing officer, upon determination that a 
proposal is unacceptable, shall provide 
prompt notice of that fact to the source 
submitting the proposal. Such notice need 
not be given where the proposed con¬ 
tract is to be awarded within a few days 
and notice pursuant to FPR 1-3.103 
would suffice. In addition to stating that 
the proposal has been determined unac¬ 
ceptable, notice to the offeror shall in¬ 
dicate, in general terms, the basis for 
such determination and shall advise that, 
since further negotiation with him con¬ 
cerning this procurement is not con¬ 
templated, a revision of his proposal will 
not be considered. 

§ 12—3.5010 Protests against award. 

Protests against awards of negotiated 
procurements shall be processed in the 
same manner as prescribed in FPR 
1-2.407-8. 

§ 12—3.5011 Notice of award technique. 

When time is of the essence, the notice 
of award technique may be used as an ac- 
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ceptance of a proposal. To assure that the 
notice of award will constitute a valid 
acceptance of the offeror's proposal, the 
contracting officer will insure that the 
proposal fully embodies the terms of the 
agreement between the parties. If the 
proposal is changed, for any reason, the 
contractor must set forth his understand¬ 
ing of any modifications or additions in a 
letter to the contracting officer. The 
notice of award shall reference the con¬ 
tractor's proposal and any other docu¬ 
ment modifying the proposal. The fol¬ 
lowing is a sample notice of award: 

Notice of Award 

Gentlemen: The United States of America, 
acting through the undersigned contracting 

officer, hereby accepts your proposal No-- 

dated___ as modified by your let¬ 
ters) of__ to furnish (supplies. 

services, work) In accordance with RFP 

No... dated .. for a total 

price of $_This notice of award consti¬ 

tutes a binding contract obligation from time 
of mailing. All delivery dates will be com¬ 
puted from the date of this notice unless 
otherwise provided. 

A document formalizing this contract wtll 
be sent to you for signature as soon as pos¬ 
sible. This formal contract will be dated and 
numbered as above. 

You are directed to proceed with the per¬ 
formance of tills contract In accordance with 
the terms of your proposal and this 
acceptance. 

Sincerely. 

(Written Signature) 

(Typed Name) 

Contracting Officer- 

[on copies only] 

(Date) 

Funds Citation:_ 

Negotiation Authority:---— 

§ 12-3.5012 Unsolicited contract pro¬ 
posals. 

Department Order 4200.4 (set forth in 
DOTPR Part 99) establishes the policies 
and procedures for processing unsolicited 
contract proposals. 


PART 12-4—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

Subpart 12-4.SO—Utilization and Disposal of 
Personal Property Pursuant to Exchange/Sale 
Authority 

Sec. 

12-4.5001 General. 

Subpart 12—4.51—Procurement of Tjpx-Free 
Spirits 

12-4.5100 Scope of subpart. 

12-4.5101 Delegation of authority. 

12-4.5102 Procedure. 

Authority: The provisions of this Part 
12-4 Issued under sec. 205(c), 63 St&t. 389; 40 
UJS.C. 486(c), 10 U.S.C. 2301-2314. 

Subpart 12-4.50—Utilization and Dis¬ 
posal of Personal Property Pursuant 
to Exchange/Sale Authority 

§ 12—1.3001 General. 

The procedures governing the ex¬ 
change or sale of personal property are 
set forth in the Federal Property Man¬ 
agement Regulations (FPMR) Part 101- 
46. Prior to any disposal action. Federal 


agencies shall be solicited to the extent 
required by FPMR 101-46.301. See also 
FPMR 101-46.202 for restrictions and 
limitations, and FPMR 101-46.402 for 
cash and exchange (trade-in) bids. 

Subpart 12-4.51—Procurement of 
Tax-Free Spirits 
§ 12—1.5100 Scope of subpart. 

This subpart covers the procurement 
of tax-free spirits and specially de¬ 
natured spirits. 

§ 12—1.5101 Delegation of authority. 

The Assistant Secretary for Adminis¬ 
tration and the Administrators of the 
Federal Aviation Administration, Federal 
Highway Administration, Federal Rail¬ 
road Administration, Urban Mass Trans¬ 
portation Administration-and the Com¬ 
mandant, U.S. Coast Guard have been 
delegated authority to execute Internal 
Revenue Service (IRS) Application 
Forms 1486 and 1444 to procure spe¬ 
cially denatured spirits and tax-free* 
spirits in accordance with 211.231 and 
213.142 respectively, of Title 26 of the 
Code of Federal Regulations. The fore¬ 
going officials may redelegate this au¬ 
thority to one or more officials within 
their organizations but without power to 
further redelegate. Any redelegation of 
this authority shall be in the form of a 
letter addressed to the Director, Alcohol 
and Tobacco Tax Division. Internal Rev¬ 
enue Service, Washington, D.C. 20224. 

§ 12—4.5102 Procedure. 

(a) See § 211.233 of Title 26 for pro¬ 
curement of specially denatured spirits, 
and § 213.143 of Title 26 for procurement 
of tax-free spirits. 

(b) If the application is to cover more 
than one geographical location, insert in 
Item 2, Form 1486 or 1444: '‘Various lo¬ 
cations of the (insert name of Adminis¬ 
tration) as indicated by purchase order.” 
IRS processes the application and, on the 
same form. Issues the permit to procure. 
The application form may be signed 
only by an official named In § 12-4.5101 or 
his designee. The permit remains valid 
until surrendered by the Administration 
or cancelled by IRS. 

(c) The permit issued on Form 1444 
authorizes procurement from any quali¬ 
fied distilled spirits plant. A listing of 
such plants is provided on IRS Document 
No. 5237. The list and revision service 
may be obtained upon request to IRS, 
Alcohol and Tobacco Tax Division, 1111 
Constitution Avenue NW., Washington, 
DC 20224. 


PART 12-5—SPECIAL AND DIRECTED 
SOURCES OF SUPPLY 

Subparr 12—5.50—Procurement Under Federol 
Supply Schedule Contract* 

Sec. 

12-5.5000 General. 

12-5.5001 Use of schedules. 

12-55002 Policy and procedures. 

Subpart 12—5.51—Procurement From GSA Supply 
Depots 

12-6.5100 General. 


Subpart 12-5.52—Procurement of Prison-Made 
Supplies 

Sec. 

12-5.5200 Policy. 

12-5.6201 Requests for the Schedule of 
Products made In Federal Penal 
and Correctional Institutions. 

Subpart 12-5.53—Procurement of 8llnd-Made 
Supplies 

12-5.5300 Policy. 

12-5.5301 Requests for the Schedule of 
Blind-Made Products. 

Subpart 12-5.54—Procurement Under the Econ¬ 
omy Act From or Through Another Federal Agency 

12-5.6400 Scope of subpart. 

12-5.5401 Authorization and policy relating 
to placing and filling orders. 

12 5.5402 Execution of agreements with 
agency heads. 

Subpart 12—5.55—Procurement of Printing and 
Related Supplies 

12-5.5501 Printing and related supplies. 

Authority: The provisions of this Part 
12-5 Issued under sec. 205(c), 63 Stat. 339; 
40 U.S.C. 486(C), 10 U.S.C. 2301-2314. 

Subpart 12-5.50—Procurement Under 
Federal Supply Schedule Contracts 

§ 12—5.3000 General. 

Tlie Federal Supply Service, General 
Services Administration, establishes con¬ 
tracts for common use classes of supplies 
and services. These contracts are sum¬ 
marized in Federal Supply Schedules 
which list the contractors and the sup¬ 
plies and services which may be pur¬ 
chased from them. 

§ 12—5.5001 Useofsdiedulw. 

Federal Supply Schedules are manda¬ 
tory to the extent specified in each 
Schedule. Agencies required to use Fed¬ 
eral Supply Schedule contracts shall ob¬ 
tain needed items from this source in lieu 
of procuring similar items from other 
sources when the Federal Supply Sched¬ 
ule item will adequately serve the re¬ 
quired functional purpose. 

§ 12—5.3002 Policy and procedures. 

The policy and procedures applicable 
to the purchase of Items from Federal 
Supply Schedule contracts are set forth 
in Subpart 101-26.4 of the Federal Prop¬ 
erty Management Regulations. 

Subpart 12—5.51—Procurement From 
GSA Supply Depots 

§ 12-3.5100 General. 

Stock items available from General 
Services Administration shall be made 
in accordance with Subpart 101-26.3 of 
the Federal Property Management Reg¬ 
ulations. That subpart "prescribes policy 
and procedures governing the procure¬ 
ment of items of supply stocked by GSA, 
including reporting and obtaining ad¬ 
justments for overages, shortages, and 
damages; the return of GSA items for 
credit; and the issue of used, repaired, 
and rehabilitated items in serviceable 
condition." 
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Subpart 12-5.52—Procurement of 
Prison-Made Supplies 

§ 12—5.5200 Policy. 

Under 18 U.S.C. 4124, Federal depart¬ 
ments and agencies are required to pur¬ 
chase at not-to-exceed current market 
prices, those products of the Federal 
Prison Industries, Inc., which are avail¬ 
able and which meet the procurement 
agencies’ requirements (also see FPMR 
101-26.601 >. 

§ 12—5.5201 Kcc|ue«ts fur llie Schedule 
of Product* made in Federal Penal 
and Correctional Institutions. 

Copies of the Schedule of Products 
made in Federal Penal and Correctional 
Institutions may be obtained from the 
U.S. Department of Justice, Federal 
Prison Industries, Inc., Washington, D.C. 
20537. 

Subpart 12—5.53—Procurement of 
Blind-Made Supplies 

§ 12-5.5300 Policy. 

By the Wagner-O’Day Act of June 25, 
1938 (41 U.S.C. 46-48). all Federal de¬ 
partments and agencies are required to 
purchase their requirement of brooms, 
mops, ballpoint pens, and other suitable 
commodities from non-profit-making 
agencies for the blind unless such com¬ 
modities are available for procurement 
from Federal Prison Industries, Inc. The 
Federal Supply Sendee, under the direc¬ 
tion of the Committee on Purchase of 
Blind-Made-Products, issues semiannu¬ 
ally, on January 1 and July 1, a new 
schedule (amendments are issued on 
April 1, and October 1 for interim 
changes) of Blind-Made-Products, list¬ 
ing commodities which must be procured 
through the National Industries for the 
Blind or workshops (see 41 CFR 51-1.4). 
This schedule includes item description. 
Price and purchase procedures manda¬ 
tory on Federal agencies. < Also see 
FPMR 101-26.601.) 

§ 12—5.5301 Request* for the Schedule 
of Blind-Madc-I'roduct*. 

Copies of the Schedule of Blind-Made- 
Products may be obtained from any GSA 
regional office. Offices not on the mailing 
list to obtain this Schedule regularly 
should submit GSA Form 457. Request 
for Federal Supply Schedules and Con¬ 
tractor’s Catalogs, which is also available 
from any GSA regional office. 

Subpart 12—5.54—Procurement Under 

the Economy Act From or Through 

Another Federal Agency 

§ 12—a.5400 Scope of suhpurt. 

This subpart deals with orders for sup¬ 
plies or services placed with another 
Government department or agency pur¬ 
suant to the authority of the Economy 
Act of June 30, 1932, as amended (31 
U.S.C. 686), except that it does not apply 
to any procurement covered by other 
subparts of this Part 12-5. 

•' 12—5.5401 Authorization and policy 
rdaling to placing and filling orders. 

f a) It is the policy of the Department 
of Transportation not to place Govern- 
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ment agencies in direct competition with 
commercial sources. Accordingly, prior 
to soliciting bids or proposals from com¬ 
mercial sources, it shall be decided 
whether to obtain supplies or services 
from Government agencies. Invitations 
for bids and requests for proposals shall 
not be sent to Government agencies. 
Current market prices, recent procure¬ 
ment prices, or prices obtained by infor¬ 
mational bids as provided in FPR 1-1.314 
may be used to ascertain w r hether pro¬ 
curement can be effected more cheaply 
from commercial sources. 

(b) Each procuring activity, when it 
is in the interest of the Government to 
do so, may place orders with any other 
Government department or agency for 
supplies or services that any such requi¬ 
sitioned department or agency may be 
in a position to furnish or perform or to 
obtain by contract. 

(c) Where the Department procures 
commercial or industrial products or 
services from another Government 
agency, any authorization required for 
the furnishing of such products or serv¬ 
ices, in accordance with BOB Circular No. 
A-76, dated August 30. 1967, shall be 
accomplished by the furnishing Govern¬ 
ment agency. 

§ 12—5.5102 Execution of agreement* 
with agency heads. 

Execution of any interdepartmental or 
interagency agreement which is to be 
signed by the head of the other depart¬ 
ment or agency is reserved to the Secre¬ 
tary. as provided in section 1.44(i) of the 
DOT Organization Manual (DOT 
1100.23). 

Subpart 12-5.55—Procurement of 
Printing and Related Supplies 

§ 12—5.5501 Printing and related sup¬ 
plies. 

The Government Printing and Binding' 
Regulations of the Congressional Joint 
Committee on Printing set forth specific 
prohibitions and regulations for the ac¬ 
quisition of printing, binding, blankwork, 
envelopes, paper, and related supplies. 


part 12-6—FOREIGN PURCHASES 

Sec. 

12-6.000 Scope. 


Subpart 12-6.1—Buy American Act—Supply and 
Service Contracts 


12-6.103- 

12-6.103-2 

12-6.104 

12-6.104-4 

12-6.105 


Exceptions. 

Nonavailability in the United 
States. 

Procedures. 

Evaluation of bids and pro¬ 
posals. 

Excepted articles, materials, and 
supplies. 


Subpart 12—6.8—Balance of Payments Program 

12-6.801 General. 

12-6.801-50 Use of excess and near-excess 
foreign currencies. 

12-6.806 Procedures. 

12-6.806-2 Method of purchase. 


Subpart 12—6.10—Omission of the Examination 
of Records Clause From Confracts With Foreign 
Contractors 

12-6.1004 Determinations and findings. 
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Subpart 1 2—6.50—Purchases From Certain 
Communist Areas 

Sec. 

12-6.5001 Restrictions. 

12—6.5002 Contract provision. 

12-6.5003 Exceptions. 

Authority: The provisions of this Part 
12-6 issued under sec. 205. 63 Stat. 389; 40 
U.S.C. 480(c), 10 U.S.C. 2301-2314. 

§ 12—6.000 Scope. 

This part includes restrictions and 
purchases from Communist countries or 
foreign-made items; and restrictions on 
purchases from communist countries or 
areas. 

Subpart 12—6.1—Buy American Act— 
Supply and Service Contracts 

§ 12—6.103 Exceptions. 

§ 12—6.103—2 Nonavailability in the 
United States. 

(a) Certain items determined to be 
exempt under the exception in FPR 
1-6.103-2 are set forth in DOTPR 
12-6.105. Supplies not listed may be ex¬ 
cepted only after a wTitten determina¬ 
tion has been made by the contracting 
officer. Each determination shall include 
the following information: 

(1) Description of the item(s) to be 
procured with specific information per¬ 
taining to special features, performance, 
versatility, etc. 

(2) Unit, quantity, estimated cost ‘in¬ 
cluding duty, if any, separately showm). 

(3) Country of origin, and name and 
address of prospective contractor, if 
available. 

(4) Brief statement as to the necessity 
for the procurement. 

(5) Statement of effort made to pro¬ 
cure a similar item of domestic origin or 
statement that there is no domestic item 
which can be used as a reasonable 
substitute. 

When a determination has been made 
that the restrictions of the Buy Amer¬ 
ican Act are inapplicable for the end 
products being purchased, notification to 
this effect shall be included in the solici¬ 
tation and contract. 

(b) Notwithstanding the foregoing, 
procurement of foreign end products on 
the basis of “nonavailability,” whether 
or not listed in DOTPR 12-6.105, shall be 
made only after a written determination 
has been made by the contracting officer 
and approved at a higher level in accord¬ 
ance with Administration procedures. 
Before granting such approval, or mak¬ 
ing such determination, the feasibility of 
foregoing the requirement or providing 
a United States substitute shall be 
considered. 

(c) Notwithstanding paragraph < b» of 
this section, approvals and determina¬ 
tions may be made by the contracting 
officer covering individual procurements 
of spare and replacement parts for for¬ 
eign manufactured items, if the procure¬ 
ment must be restricted to the original 
manufacturer or his supplier in accord¬ 
ance with FPR 1-3.313. 

id) Notwithstanding paragraph (b> 
of this section, approval is not required 
for: 
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<1) Purchases for resale In domestic 
commissaries of brand name subsistence 
items of foreign origin for which there 
are no substitutes of U.S. origin. All pur¬ 
chases of such brand name subsistence 
items of foreign origin shall be made 
from domestic concerns. 

(2 > Procurement of words and scab¬ 
bards. 

(3) Procurement of books, pamphlets, 
newspapers, magazines, periodicals, and 
printed briefs and films not printed in 
the United States and for which domes¬ 
tic editions are not available. 

(4) Procurement of bananas, tea, cof¬ 
fee, spices, herbs, sugar, cocoa, cream of 
tartar, tapioca, and coconut. 

<e) The following is a format for the 
determination and findings of non¬ 
availability : 

Department or Transportation — Deter¬ 
mination and Findings or NoNAVAn.ABn.rrY 

Under the Buy American Act Regarding 

Purchase op (Item Description) 

findings 

(Set forth the information required by 
DOTPR 12-6.103-2(a)). 

determination 

Upon the basis of these findings. I hereby 
determine that the above supplies are not 
mined, produced, or manufactured at the 
present time in the United States in suffi¬ 
cient and reasonably available commercial 
quantities and of a satisfactory quality; and 
that the provisions of the Buy American Act 
(41 U.S.C. 10 a-d) are inapplicable. 


(Contracting Officer) 


(Date) 

(Add appropriate approval when required by 
Administration procedures.) 

§ 12-6.104 Procedures. 

§ 12—6.101—t Evaluation of bids and 
proposal •>. 

When a proposed award is required to 
be submitted to the head of the agency 
for decision pursuant to FPR 1-6.104-4 
(b) or FPR 1-6.104-4 (c)(1) or (c)(2), 
the submission shall include a copy of 
each bid or offer being considered for 
award, the date the bids or offers expire, 
a copy of the abstract of bids or offers, 
and a statement justifying the proposed 
award. 

§ 12—6.103 Excepted article*, materials, 
and supplies. 

Pursuant to the Buy American Act, the 
Government has determined that the 
articles, materials, and‘supplies listed 
below are not mined, produced, or manu¬ 
factured in the United States in 
sufficient and reasonably available 
commercial quantities of a satisfactory 
quality, or that it would be inconsistent 
with the public interest to apply the re¬ 
strictions of the Act to such articles, ma¬ 
terials, and supplies. When required to 
be incorporated into an end product or 
construction material manufactured in 
the United States, these items may be 
regarded as components of domestic ori¬ 
gin for the purpose of determining the 
origin of such manufactured end prod¬ 
uct or construction material. However, 
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the procurement of any of these items 
other than as components of domestic 
source end products or construction ma¬ 
terials must be approved by the appro¬ 
priate authority designated by the 
Administration pursuant to DOTPR 
12-6.103-2(b). 

Acetylene black. 

Asbestos, amoeite. 

Bananas. 

Beef extract. 

Bismuth. 

Brazil nuts, unroasted. 

Cadmium. ore6 and Hue dust. 

Calcium cyanamide. 

Capers. 

Cashew nuts. 

Chestnuts. 

Chicle. 

Chrome ore or chromite. 

Cinchona bark. 

Cobalt, In cathodes, rondelles, or other pri¬ 
mary forms. 

Cocoa beans. 

Coconut and coconut meat, unsweetened. In 
shredded, desiccated, or similarly prepared 
form. 

Coffee, raw or green bean. 

Cork, wood or bark and waste. 

Cover glass, microscope slide. 

Diamonds, industrial, stones. 

Emetine, bulk. 

Ergot, crude. 

Fair linen, altar. 

Fibers of the following types: Abace. agave, 
coir, flax, and palmyra. 

Goat and kid skins. 

Graphite, natural. 

Hand sewing needles. 

Hog bristles for brushes. 

Hyosclne. bulk. 

Ipecac, root. 

Leather, sheepskin, hair type. 

Menthol, natural bulk. 

Mica. 

Nickel, primary, in Ingots, pigs. shot, cath¬ 
odes, or similar forms; nickel oxide and 
nickel salts. 

Nltroguanidine (also known as picrite). 

Olive oil. 

Olives (green). pitted or stuffed In bulk. 
Opium, crude. 

Petroleum, crude oil, unfinished oils and 
finished products. 1 

Platinum and platinum group metals refined, 
as sponge, powder, ingots, or cast bars. 
Pyre thrum flowers. 

Quartz crystals. 

Quebracho. 

Radium salts. 

Rosettes. 

Rubber, crude and latex. 

Rutile. 

Silk. raw. 

Sperm oil. 

Spices and herbs in bulk. 

Sugars, raw. 

Talc, block, steatite. 

Tapioca flour and cassava. 

Tartar, crude, tartaric acid and cream of 
tartar in bulk. 

Tea in bulk. 

Thread, metallic (gold). 

Vanilla beans. 

Venom, cobra. 

Wax. carnauba. 

Woods of the following species: Angelique, 
balsa, ekki, greenheart. lignum vitae, 
mahogany and teak. 

(a) Crude oil means crude petroleum as it 
is produced at the wellhead and liquids 
(under atmospheric conditions) that have 
been recovered from mixtures of hydrocar¬ 
bons which existed In a vaporous phase In a 


1 Petroleum definitions, as used In this 
subpart. 


reservoir and that are not natural gas 
products. 

(b) Finished products means any one or 
more of the following petroleum oils, or a 
mixture or combination of such oils, which 
are to be used without further processing 
except blending by mechanical means: 

(1) Liquefied gases—hydrocarbon gases re¬ 
covered from natural gas or produced from 
petroleum refining and kept under pressure 
to maintain a liquid state at ambient 
temperatures; 

(ii) Gasoline — a refined petroleum distil¬ 
late which by its composition, is suitable 
for use as a carburant in internal combustion 
engines; 

(ill) Jet fuel — a refined petroleum distil¬ 
late used to ruel Jet propulsion engines; 

(iv) Naphtha—a refined petroleum distil¬ 
late falling within a distillation range over¬ 
lapping the higher gasoline and the lower 
kerosenses; 

(v) Fuel oil—a liquid or liquefiable petro¬ 
leum product burned for lighting or for the 
generation of heat or power and derived 
directly or indirectly from crude oil. such as 
kerosene, range oil, distillate fuel oils, gas 
oil. diesel fuel, topped crude oil, residues. 

(vi) Lubricating oil—a refined petroleum 
distillate or specially treated petroleum resi¬ 
due used to lessen friction between surfaces. 

(vU) Residual fuel oil — a topped crude oil 
or viscous residuum which, as obtained in 
refining or after blending with other fuel oil. 
meets or is the equivalent of Military Specifi¬ 
cation Mll-F-859 for Navy Special Fuel Oil 
and any other more viscous fuel oil, such as 
No. 5 or Bunker C; 

(vlii) Asphalt — a solid or semisolid cemen¬ 
titious material which gradually liquefies 
when heated, in which the predominating 
constituents are bitumlns. and w r hlch is ob¬ 
tained in refining crude oil; 

(lx) Natural gas products—liquids (under 
atmospheric conditions). Including natural 
gasoline, which are recovered by a process of 
absorption, adsorption, compression, refrig¬ 
eration, cycling, or a combination of such 
processes, from mixtures of hydrocarbons 
that existed in a vaporous phase in a reser¬ 
voir and which, when recovered and without 
processing In a refinery, otherwise fall within 
any of the definitions of products contained 
in (ii) through (v), Inclusive, of this para¬ 
graph (b). 

(c) Unfinished oils means one or more of 
the petroleum oils listed in (b) above, or a 
mixture or combination of such oils, which 
are to be further processed other than by 
blending by mechanical means. 

Subpart 1 2-6.8—Balance of Payments 
Program 

§ 12—6.801 General. 

§ 12—6.801—30 Use of excess ami near- 
excess foreign currencies. 

Where practicable, contracts and 
other obligations incurred in excess and 
near-excess currency countries should 
provide for payment in foreign curren¬ 
cies rather than U.S. dollars notwith¬ 
standing the appropriation or fund that 
will be used for payment. This should in¬ 
clude contracts with U.S. contractors to 
the extent that the contractor may be 
expected to require such currencies for 
necessary expenses in the country in¬ 
volved. 

§ 12—6.806 Procedures. 

§ 12—6.806—2 Method of purchase. 

In lieu of the authority cited in FPR 
1-6.806-2, the following is applicable to 
Coast Guard procurement: Contracts en- 
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tered into pursuant to conventional nego¬ 
tiation shall cite exceptions (2) through 
(17) of 10 U.S.C. 2304(a), as appropriate. 
Where such negotiation authority is not 
applicable or where contracts are entered 
into pursuant to the Balance of Pay¬ 
ments Restricted Advertising method of 
procurement, 10 U.S.C. 2304(a)(1) shall 
be cited as negotiation authority. 

Subpart 12—6.10—Omission of the 
Examination of Records Clause 
From Contracts With Foreign Con¬ 
tractors 

§ 12-6.1004 Determinations anil find- 
ings. 

A determination and finding made by 
the Coast Guard shall cite 10 U.S.C. 
2313(c) as authority for omission of the 
Examination of Records clause. Deter¬ 
minations and findings made by other 
Administrations shall cite 41 U.S.C. 
254(c). 

Subpart 12—6.50—Purchases From 
Certain Communist Areas 

§ 12-6.5001 Restrictions. 

Supplies originating from the follow¬ 
ing countries shall not be acquired for 
public use except as authorized by 
the Secretary of the Treasury or his 
designee: 

(a) From China (except Formosa), 
North Korea, and North Vietnam, the 
items set forth in § 500.204 of Part 500 
of Title 31 of the Code of Federal Regu¬ 
lations. 

(b) From Cuba, any merchandise that 
is of Cuban origin, or is or has been lo¬ 
cated in or transported from or tlirough 
Cuba, or is made or derived in whole or 
in part of any article which is the 
growth, produce, or manufacture of 
Cuba (§ 515.204 of Part 515 of Title 31 
of the Code of Federal Regulations). 

§ 12—6.5002 Contract provision. 

(a) Instructions: The following clause 
shall be included in all contracts for sup¬ 
plies, services, or construction, where 
acceptance is to take place outside the 
United States, its possessions, or Puerto 
Rico. The clause need not be included in 
purchase orders for small pure liases 
where there is reasonable assurance of 
compliance with § 12-6.5001. 

(b) Clause: 

Procurement From Certain Communist 
Areas 

Unless he first obtains the written approval 
or the Contracting Officer, the Contractor 
shall not acquire for use In the performance 
of this contract any supplies, however proc- 
^sed, which are or were located In or 
transported from or through China (exclud¬ 
ing Formosa), North Korea. North Vietnam, 
or Cuba, or any services originating from 
sources within such countries. The Contrac¬ 
tor agrees to Insert the substance of this 
clause In all subcontracts hereunder. 

- 12-6.5003 Exceptions. 

Requests for exceptions to this sub- 
Part shall be forwarded tlirough Admin¬ 
istration channels to the Director of In¬ 
stallations and Logistics, TAD-60. 


PART 12-7—CONTRACT CLAUSES 

Sec. 

12-7.000 Scope of part. 


Subpart 12—7.1—Clauses for Fixed-Price Supply 
Contracts 


12-7.100 

12-7.101 

12-7.101-33 

12-7.150 

12- 7.150-1 

13- 7.150-2 
12-7.150-3 

12-7.150-4 

12-7.150-5 

12-7.150-6 

12-7.150-7 

12-7.150-8 

12-7.150-9 

12-7.150-10 

12-7.150-11 

12-7.150-12 

12-7.151 

12-7.151-1 

12-7.151-2 

12-7.151-3 

12-7.151-4 

12-7.151-5 

12-7.151-6 

12-7.151-7 

12-7.151-8 

12-7.151-9 

12-7.161-10 

12-7.161-11 

12-7.151-12 

12-7.151-13 

12-7.151-14 

12-7.151-15 

12-7.151-16 

12-7.151-17 

12-7.151-18 

12-7.151-19 

12-7.151-20 


Scope of subpart. 

Clauses. 

Progress payments. 

Required clauses. 

Gratuities. 

New materials. 

Priorities, allocations, and al¬ 
lotments. 

Interpretation or modification. 

Notice of readiness for inspec¬ 
tion. 

Definition of delivery terms. 

Evidence of delivery. 

Withholding payment for non¬ 
delivery of data. 

Notice of delays. 

Termination for convenience 
of the Government. 

Dissemination of contract In¬ 
formation. 

Authorization and consent. 

Clauses to be used when ap¬ 
plicable. 

Patent Indemnity. 

Government-furnished prop¬ 
erty. 

Military security requirements. 

Price redetermlnation (pros¬ 
pective). 

Price redetermination (retro¬ 
active) . 

Required sources for Jewel 
bearings. 

Required source for aluminum 
ingot. 

Stop work order. 

Extent of quantity variation. 

Value engineering. 

Multiyear procurement. 

Renegotiation. 

Filing of patent applications. 

Reporting and refund of roy¬ 
alties. 

Rights in data. 

Lease of aircraft. 

Options. 

Procurement from certain 
Communist areas. 

Background patents (liccfase). 

Mortuary services. 


Subpart 12—7.6—Clauses for Fixed-Price 
Construction Contracts 


12-7.600 

12-7.601 

12-7.601-50 

12-7.601-51 

12-7.601-52 

12-7.601-53 

12-7.601-54 

12-7.601-56 

12-7.601-56 

12-7.601-57 

12-7.601-58 


12-7.601-59 

12-7.601-60 


Scope. 

Required clauses. 

Gratuities (use with SF-19 
or SF-23A). 

Protection of existing vege¬ 
tation, structures, utilities, 
and Improvements (use with 
SF-19 or SF-23A). 

Operations and storage areas 
(use with SF-23A). 

Modification proposals—price 
breakdown (use with 6F- 
23 A). 

Work schedule (use with SF- 
19). 

Cleaning up (use with SF- 
23A). 

Additional definitions (use 
with SF-23A). 

Safety requirements (use with 
SF-23A). 

Contracting officer’s represent¬ 
ative (use with SF-19 or 
SF-23A). 

Contract time—notice to pro¬ 
ceed (use with SF-23A). 

Rights In shop drawings (use 
with SF-23A). 


Sec. 

12-7.601-61 

12-7.601-62 

12-7.601-63 


12-7.601-64 

12-7.601-65 

12-7.601-66 

12-7.601-67 


12 7 601-68 


12-7.601 69 
12-7.650 
12-7.650-1 
12-7.650-2 


12-7.650-3 

12-7.650-4 

12-7.650-5 

12-7.650-6 

12-7.650-7 

12-7.650-8 

12-7.650-9 

12-7.650-10 

12-7.650-11 

12-7.650-12 

12-7.650-13 

12-7.650-14 

12-7.650-15 

12-7.650-16 

12-7.650-17 

12-7.650-18 

12-7.650-19 

12-7.650-20 


Notice of delays (use with SF- 
19 or SF-23A). 

Priorities, allocations, and al¬ 
lotments (use with SF-23A). 

Dissemination of contract In¬ 
formation (use with SF- 
23 A). 

Guarantee (use with SF-19 or 
SF-23 A). 

General conduct of work (use 
with SF-19). 

Contractor inspection system 
(use with SF-23 A). 

Information regarding Buy 
American Act (use with 
SF-23 A). 

Use and possession prior to 
completion (use with SF-19 
or SF-23 A). 

Subcontract data (use with 
SF-19 or SF-23A). 

Clauses to be used when ap¬ 
plicable. 

Small business subcontracting 
program. 

Notice and assistance regard¬ 
ing patent and copyright in¬ 
fringement. 

Authorization and consent. 

Aluminum. 

Military security require¬ 

ments. 

Performance of work by con¬ 
tractor. 

Government-furnished prop¬ 
erty. 

Shop drawings. 

Physical data. 

Disputes concerning labor 

standards. 

Variations In estimated quan¬ 
tities contracts. 

Availability and use of utility 
services. 

Misplaced material. 

Signal lights. 

Time extensions for delays to 
elements of the work. 

Progress charts and require¬ 
ments for overtime work. 

Special precautions for work 
at operating airports. 

Quantity surveys. 

Layout of work. 

Value engineering incentive. 


Subpart 12-7.50—Clauses for Cost- 
Reimbursement Type Supply Contracts 


12-7.5000 

12-7.5001 

12—7.5001-1 

12-7.5001-2 

12-7.5001-3 

12-7.5001-4 

12-7.5001-5 

12-7.6001-6 

12-7.5001-7 


12-7.5001-8 

12-7.5001-9 

12-7.5001-10 

12-7.5001-11 

12-7.5001-12 

12-7.6001-13 

12-7.6001-14 


12-7.5001-15 

12-7.5001-16 

12-7.5001-17 

12-7.5001-18 


Scope. 

Required clauses. 

Definitions. 

Changes. 

Limitation of cost or funds. 

Allowable cost, fee, and pay¬ 
ment. 

Inspection of supplies and 

correction of defects. 

Assignment of claims. 

Examination of records by 

Comptroller General. 

Subcontracts. 

Utilization of small business 
concerns. 

Termination. 

Excusable delays. 

Disputes. 

Convict labor. 

Contract Work Hours Stand¬ 
ards Act—overtime com¬ 
pensation. 

Walsh-Healey Public Con¬ 
tracts Act. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 


FEDERAL REGISTER. VOL 37, NO. 44—SATURDAY, MARCH 4, 1972 




4838 


RULES AND REGULATIONS 


See. 

12-7.5001-19 

12-7.5001-20 


12-7.5001-21 

12-7.5001-22 


12-7.5001-23 


12-7.5001-24 


12-7.5001-25 

12-7.5001-26 

12-7.5001-27 

12-7.5001-28 

12-7.5001-29 

12-7.5001-30 

12-7.5001-31 

12-7.5002 


12-7.5002-1 

12-7.5002-2 

12-7.5002-3 

12-7.5002-4 

12-7.5002-5 

12-7.5002-8 


12-7.5002-7 

12-75002-8 

12-7.5002-9 

12-7.5002-10 

12-7.5002-11 

12-7.5002-12 

12-7.5002-13 

12-7.5002-14 

12-7.5002-15 

12-7.5002-16 

12-7.5002-17 

12-7.5002-18 

12-7.5002-19 

12-7.5002-20 

12-7.5002-21 


{Reserved]. 

Insurance—liability to third 
persons. 

Authorization and oonsent. 

Notice and assistance regard¬ 
ing patent and copyright in¬ 
fringement. 

Utilization of concerns in 
labor stirplus areas. 

Payment for overtime pre¬ 
miums. 

Dissemination of contract in¬ 
formation. 

Notice of delays. 

[Reserved]. 

Gratuities. 

Priorities, allocations, and al¬ 
lotments. 

New material. 

Interpretation or modification. 

Clauses to be used when appli¬ 
cable. 

Buy American Act. 

Renegotiation. 

Military security requirements. 

Negotiated overhead rates. 

Changes to meke-or-buy pro¬ 
gram. 

Required source for Jewel 
hearings. 

Value engineering. 

Multiyear procurement. 

Patent indemnity. 

Aluminum. 

Stop work orders. 

Competition in subcontract¬ 
ing. 

Audit and records. 

Price reduction for defective 
cost or pricing data. 

Subcontractor cost and pric¬ 
ing data. 

Government property. 

Filing of patent applications. 

Patents rights. 

Rights in data. 

Background patents (license). 

Reporting and refund of 
royalties. 


Subpart 12-7.51—Clauses for Fixed-Price 
Research and Development Contracts 


12-7.5100 

12-7.5101 

12-7.5101-1 

12-7.5101-2 

12-7.5101-3 

12-7.5101-4 

12-7.5101-5 

12-7.5101-6 

12-7.5101-7 

12-7.5101-8 

12-7.5101-9 

12-7.5101-10 

12-7.5101-11 

12-7.5101-12 

12-7.5101-13 

12-7.5101-14 

12-7.5101-15 


12-7.5101-16 

12-7.5101-17 

12-7.5101-18 

12-7.5101-19 
12-7.5101-2D 
12-7.5101-21 


12-7.5101-22 

12-7.5101-23 


Scope, 

Required clauses. 

Definitions. 

Changes. 

Payments. 

Standards of work. 

Inspection. 

Assignment of claims. 

Examination of records by 
Comptroller General. 

Federal. State, and local taxes. 

Utilization of small business 
concerns. 

Default. 

Termination for convenience 
of the Government. 

Disputes. 

Convict labor. 

Walsh-Healey Public Con¬ 
tracts Act. 

Contract Work Hours Stand¬ 
ards Act—overtime compen¬ 
sation. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 

Gratuities. 

Authorization and consent. 

Notice and assistance regard¬ 
ing patent and copyright in¬ 
fringement. 

Withholding payment for non¬ 
delivery of data. 

Utilization of concerns in labor 
surplus areas. 


Sec. 

12-7.5101-24 

12-7.5101-25 

12-7.5101-26 

12-7.5101-27 

12-7.5101-28 

12-7.5101-29 

12-7.5101-30 

12-7.5102 

12-7.5102-1 

12-7.5102-2 

12-7.5102-3 

12-7.5102-4 

12-7.5102-5 

12-7.5102-6 

12-7.5102-7 

12-7.5102-8 

12-7.5102-9 

12-7.5102-10 

12-7.5102-11 

12-7.5102-12 

12-7.5102-13 

12-7.5102-14 

12-7.5102-15 

12-7.5102-16 

12-7.5102-17 


Dissemination of contract in¬ 
formation- 

priorities, allocations, and al¬ 
lotments. 

Notice of delays. 

New material. 

Interpretation or modification. 

Patent rights. 

Rights in data. 

Clauses to be used when appli¬ 
cable. 

Buy American Act. 

Government-furnished prop¬ 
erty. 

Price reduction for defective 
cost or pricing data. 

Required source for Jewel 
bearings. 

Competition in subcontract¬ 
ing. 

Audit and records. 

Subcontractor cost and pric¬ 
ing data. 

Value engineering. 

Aluminum. 

Military security requirements. 

Stop work orders. 

Renegotiation. 

Background patents (license). 

Filing of patent applications. 

Reporting and refund of 
of royalties. 

Recovery of developmental 
costs. 

Progress payments. 


Subpart 12-7.52—Clauses for Cost-Reimburse¬ 
ment Type Research and Development Contracts 


12-7.5200 

12-7.5201 

12-7.5201-1 

12-7.5201-2 

12-7.5201-3 

12-7.5201-4 

12-7.5201-5 

12-7.5201-6 

12-7.5201-7 

12-7.5201-8 

12-7.5201-9 

12-7.5201-10 

12-7.5201-11 

12-7.5201-12 

12-7.5201-13 

12-7.5201-14 

12-7.5201-15 


12-7.5201-16 

12-7.5201-17 

12-7.5201-18 

12-7.5201-19 

12-7.5201-20 

12-7.5201-21 

12-7.6201-23 

12-7.5201-23 

12-7.5201-24 

12-7.5201-25 

12-7.5201-26 

12-7.5201-27 

12-7.5201-28 


Scope. 

Required clauses. 

Definitions. 

Changes. 

Limitation of cost or funds. 

Allowable cost, fee, and pay¬ 
ment. 

Patent rights. 

Inspection and correction of 
defects. 

Assignment of claims. 

Examination of records by 
Comptroller General. 

Subcontracts. 

Utilization of small business 
concerns. 

Termination. 

Disputes. 

Convict labor. 

Walsh-Healey Public Con¬ 
tracts Act. 

Contract Work Hours Stand¬ 
ards Act—overtime compen¬ 
sation. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 

Authorization and consent. 

Notice and assistance regard¬ 
ing patent infringement. 

Rights in data. 

Insurance—liability to third 
persons. 

Utilization of concerns in 
labor surplus areas. 

Payment for overtime pre¬ 
miums. 

Dissemination of contract in¬ 
formation. 

Notice of delays. 

Gratuities. 

Priorities, allocation, and al¬ 
lotments. 


12-7.5201-29 New material. 

12-7.5201-30 Interpretation or modifica¬ 
tion. 

12-7.5202 Clauses to be used when ap¬ 
plicable. 


Sec. 

12-7.5202-1 

12-7.5202-2 

12-7.5202-3 

12-7.5202-4 

12-7.5202-5 

12-7.5202-6 

12-7.5202-7 

12-7.5202-8 

12-7.5202-9 

12-7.5202-10 

12-7.5202-11 

12-7.6202-12 

12-7.6202-13 

12-7.5202-14 

12-7.6202-15 

12-7.5202-16 

12-7.5202-17 

12-7.5202-18 

12-7.5202-19 

12-7.5202-20 


Buy American Act. 

Military security require¬ 
ments. 

Negotiated overhead rates. 

Changes to make-or-buy pro¬ 
gram. 

Required source for Jewel 
bearings. 

Value engineering. 

Recovery of developmental 
costs. 

Renegotiation. 

Aluminum. 

Stop work orders. 

Competition in subcontract¬ 
ing. 

Audit and records. 

Price reduction for defective 
cost or pricing data. 

Subcontractor cost and pric¬ 
ing data. 

Government property. 

Excusable delays. 

General Services Administra¬ 
tion supply sources. 

Filing of patent applications. 

Background patents (license). 

Reporting and refund royal¬ 
ties. 


Subpart 12-7.53 [Reserved! 

Subpart 12-7.54—Clauses for Architect-Engineer 
Contracts 


12-7.5400 

12-7.5400-1 

12-7.5401 

12-7.5401-1 

12-7.5401-2 

12-7.5401-3 

12-7.5401-4 

12-7.5401-5 

12-7.5401-6 

12-7.5401-7 

12-7.5402 

12-7.5402-1 

12-7.5402-2 

12-7.5402-3 

12-7.5402-4 

12-7.5402-5 


12-7.5402-6 

12-7.5403 

12-7.5403-1 

12-7.5403-2 

12-7.5403-3 

12-7.5403-4 


Scope. 

Amendment of Standard Form 
253. 

Required clauses. 

Composition of contractor 

Interpretation or modifica¬ 
tion. 

Dissemination of contract in¬ 
formation. 

Inspection. 

Notice of delays. 

Certification of drawings and 
other documents. 

Gratuities. 

Clauses to be used when ap¬ 
plicable. 

Military* security require¬ 
ments. 

Audit and records. 

Price reduction for defective 
cost of pricing data. 

Subcontractor cost or pricing 
data. 

Architectural designs and 
data—Government rights 

(sole property). 

, Renegotiation. 

Additional clauses. 

Method of payment. 

Preparation of specifications. 

Construction cost limitations. 

Building codes. 


Subpart 1 2-7.55 (Reserved! 


Subpart 12—7.56—Clauses for Fixed-Price Vessel 
Repair, Alteration or Conversion Contracts 


12-7.5600 

12-7.5601 

12-7.5601-1 

12-7.5602-2 

12-7.5601-8 

12-7.5601-4 

12-7.5601-5 

12-7.5601-6 

12-7.5601-7 

12-7.5601-8 

12-7.5601-9 

12-7.5601-10 

12-7.5601-11 

12-7.6601-12 


Scope of subpart. 

Required clauses. 

Delivery and shifting of ves¬ 
sel. 

Performance. 

Inspection and manner of do¬ 
ing work. 

Subcontracts. 

Lay days. 

Changes. 

Extras. 

Payments. 

Government-furnished prop¬ 
erty. 

Liability and insurance. 

Title. 

Discharge of liens. 


FEDERAL REGISTER, VOL. 37, NO. 44—SATURDAY, MARCH 4, 1972 





RULES AND REGULATIONS 


I8:w 


Sec. 

12-7.5001—13 Federal, State, and local taxes. 
12-7.5601-14 Default. 

12-7.5601-15 Delays. 

12-7.5601-16 Termination for convenience 
of the Government. 
12-7.5601-17 Disputes. 

12-7.5601-18 Patent indemnity. 

12-7.5601-19 Authorization and consent. 
12-7.5001-20 Notice and assistance regard¬ 
ing patent and copyright 
infringement. 

12-7.5601-21 Buy American Act. 

12-7.5601-22 Convict labor. 

12-7.5G01-23 Contract Work Hours and 
Safety Standards Act— 
overtime compensation. 
12-7.5601-24 Walsh-Healey Public Con¬ 
tracts Act. 

12-7.5601-25 Department of Labor Safety 
and Health Regulations for 
Ship Repairing. 

12-7 5601-20 Equal opportunity. 

12-7.5601-27 Officials not to benefit. 
12-7.5601-28 Covenant against contingent 
fees. 

12-7.5601-29 Additional bond security. 
12-75601-30 Interpretation or modifica¬ 
tion. 

12-7.5601-31 Notice of delays. 

12-75601-32 Gratuities. 

12-7.5601-33 Examination of records by 
Comptroller General. 

12-7.5601-34 Utilization of small business 
concerns. 

12-7.5601-35 Utilization of labor surplus 
area concerns. 

12-7.5601-36 Assignment of claims. 
12-7.5601-37 Definitions. 

12-7.5602 Clauses to be used when ap¬ 
plicable. 

12-7.5602-1 Price reduction for defective 
cost or pricing data. 
12-7.5602-2 Audit and records. 

12-7.5602-3 Subcontractor cost and pric¬ 
ing data. 

12-75602-4 Military security require¬ 
ments. 

12-7.5602-5 Guaranty. 

12-7.5602-6 Priorities, allocations, and 
allotments. 

12-7 Issued under sec. 205(c), 63 Stat. 389; 

Authority: The provisions of this Part 
1&-7 Issued under sec. 206(c), 63 Stat. 389; 
40 XJB.C. 486(c). 10 U.S.C. 2301-2314. 

§ 12-7.000 Scope of pari. 

This part sets forth contract clauses 
for use in connection with the procure¬ 
ment of supplies and services. 

Sobpart 12-7.1— Clauses for Fixed- 
Price Supply Contracts 

§ f 2— 7.100 Scope of subpart. 

This subpart sets forth uniform con¬ 
tract clauses for use in fixed-price supply 
contracts in addition to those prescribed 
in FPR Subpart 1-7.1. 

§ 12—7.101 Clause*. 

See FPR 1-7.101. 

§ 12—7.101—33 Progre as payments. 

_ When the progress payments clause in 
FPR 1-30.510-1 is to be included in the 
contract, the clause may be modified in 
accordance with the instructions set 
forth in DOTPR 12-30.502. 

^ 12—7.130 Required clauses. 

Tlie following clauses shall be inserted 
n all fixed-price supply contracts ex- 
eedmg $2,500, except where they are 
cieariy inappropriate for use (e.g., con¬ 


tracts for subsistence supplies). Addi¬ 
tional clauses may be used which are 
considered by each Administration to be 
essential to its operations. 

§ 12—7.150—1 Gratuities. 

GRATUITIES 

(a) The Government may, by written 
notice to the Contractor, terminate the right 
of the Contractor to proceed under this con¬ 
tract If It is found, after notice and hear¬ 
ing, by the agency head or his duly author¬ 
ized representative, that gratuities (In the 
form of entertainment, gifts, or otherwise) 
were offered or given by the Contractor, or 
any agent or representative of the Contrac¬ 
tor, to any officer or employee of the Govern¬ 
ment with a view toward securing a contract 
or securing favorable treatment with respect 
to the awarding or amending, or the making 
of any determinations with respect to the 
performing of such contract: Provided That 
the existence of the facts upon which the 
agency head or his duly authorized repre¬ 
sentative makes such findings shall be in 
issue and may be reviewed in any competent 
court. 

(b) In the event this contract is termi¬ 
nated as provided In paragraph (a), hereof, 
the Government shall be entitled (1) to 
pursue the same remedies against the Con¬ 
tractor as It could pursue in the event of a 
breach of the contract by the Contractor 
and (11) as a penalty in addition to any other 
damages to which it may be entitled by law, 
to exemplary damages In on amount (as de¬ 
termined by the agency head or his duly 
authorized representative) which shall be 
not less than three or more than ten times 
the cost Incurred by the Contractor In pro¬ 
viding any such gratuities to any such officer 
or employee. 

(c) The rights and remedies of the Gov¬ 
ernment provided In this clause shall not 
be exclusive and are In addition to any other 
rights and remedies provided by law or und^ 
this contract. 

§12—7.150—2 New material*. 

New Materials 

Except as to any supplies or components 
which the contract specifically provides need 
not be new, all supplies and components to 
be provided under this contract shall be new 
(not used or reconditioned, and not of such 
age or so deteriorated as to impair their 
usefulness or safety), of current production, 
and of the most suitable grade for the pur¬ 
pose Intended. If at any time during the 
performance of this contract the Contractor 
believes that the furnishing of supplies or 
components which are not new is necessary 
or desirable, he shall notify the Contracting 
Officer Immediately, in writing, including the 
reasons therefor and proposing any considera¬ 
tion which will flow to the Government if 
authorization to use such supplies is 
granted. 

§ 12—7.150—3 Priorities, allocation'*, and 
allotment*. 

Priorities, Allocations, and Allotments 

The Contractor shall follow the provi¬ 
sions of DMS Reg. 1 and all other applicable 
regulations and orders of the Business and 
Defense Services Administration in obtain¬ 
ing controlled materials and other products 
and materials required for the performance 
of this contract. 

§ 12-7.150-4 Interpretation or modifi¬ 
cation. 

Interpretation or Modification 

No oral statement of any person, and no 
written statement of anyone other than the 
Contracting Officer, or his authorized repre¬ 


sentative designated in accordance with 
§ 12-1.402-5 0 of the DOT Procurement Regu¬ 
lations (41 CFR 12-1.402-50). acting within 
the limits of his authority specified In such 
designation, shall modify or otherwise affect 
any provision of the contract. 

§ 12—7.150—5 Notice of readiness for 
Inspection. 

Notice of Readiness for Inspection 

(a) If the contract provides for Inspec¬ 
tion at the Contractor’s plant, the Contractor 
shall give the Contracting Officer at least 5 
days’ (unless a longer period Is specified in 
the Schedule) written or telegraphic notice 
of readiness for Inspection in cases where no 
security clearance Is required for the Govern¬ 
ment Inspector. In cases where security 
clearance is required for the Government In¬ 
spector to obtain access to the Contractor's 
plant, the Contractor shall so advise the 
Contracting Officer and give at least 8 days’ 
notice of readiness for Inspection. 

(b) In those cases where a Government In¬ 
spector Is assigned to the plant for the pur¬ 
pose of conducting continuous Inspections of 
production on the contract, and he Is other¬ 
wise kept Informed of the progress of pro¬ 
duction, the written notices specified In (a) 
above need not be given. 

§ 12—7.150—6 Definition of delivery 
terms. 

Definition of Delivery Terms 

The meaning of delivery terms used in tills 
contract such os "f.o.b. origin", "f.o.b. 
destination", "f.a.8. vessel, port of shipment", 
and other delivery terms shall be as those 
terms are defined In subpart 1-19.3 of the 
Federal Procurement Regulations (41 CFR 
1-19.3). 

§ 12—7.150—7 Evidence of delivery. 

Evidence of Delivery 

When the contract delivery point Is "f.o.b. 
origin", evidence of delivery shall be sub¬ 
mitted with invoices. In the case of freight 
or express shipment, this evidence shall be 
in the form of memorandum copies of Bills 
of Lading duly receipted by the carrier. In 
the case of parcel post shipments this evi¬ 
dence shall be by Post Office Certificate of 
Mailing, Form 3817. If the invoice submitted 
for payment is not accompanied by evidence 
of delivery, discounts for prompt payment 
will be computed from date of receipt of 
such evidence of delivery. When the contract 
delivery point Is other than "f.o.b. origin”, 
evidence of delivery will be obtained from the 
consignee. 

§ 12—7.150—8 Withholding payment for 
nondelivery of data. 

<a) General: When the contract re¬ 
quires data to be furnished, its timely 
delivery is important. The clause set 
forth in paragraph (b) of this section is 
designed to insure timely delivery of 
complete and current data. The clause 
provides for a withholding of a certain 
percentage of the contract price, but the 
contracting officer may specify a lesser 
amount in the schedule if circumstances 
warrant. 

<b) Clause: 

Withholding Payment for Nondelivery of 
Data 

(a) If technical data such as plans, draw¬ 
ings, reports, spare parts lists, repair parts 
lists, or the like, or Instruction books (In¬ 
cluding manuscript or printer’s copy), or 
any part thereof, are not delivered within the 
time specified by this contract or are defi¬ 
cient upon delivery, the Contracting Officer 
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shall, at his discretion, withhold from each 
Invoice a percentage of the contract price in 
accordance with the following table: 

When total contract Percentage to be 

price is: withheld Is — 

Less than $250,000- 10 

$250,000 to $1,000.000.. 5 

Over $1,000.000. 2 

(b) The withholding of any sums pursuant 
to this clause shall not be construed as. or 
constitute in any manner, a waiver by the 
Government of the Contractor’s obligation to 
furnish the data required under this con¬ 
tract. In the event the Contractor fails to 
furnish these items, the Government shall 
have those rights and remedies provided by 
law and pursuant to this contract in addi¬ 
tion to. and not in lieu of, the sums withheld 
in accordance with this clause. 

§12-7.150-9 Notice of delays. 

Notice of Delays 

(a) Whenever the Contractor encounters 
any difficulty which Is delaying or threatens 
to delay the timely performance of this con¬ 
tract (including actual or potential labor dis¬ 
putes). the Contractor shall immediately 
give notice thereof in writing to the Con¬ 
tracting Officer, stating all relevant informa¬ 
tion with respect thereto. Such notice shall 
not in any way constitute a basis for an ex¬ 
tension of the delivery schedule or be con¬ 
strued as a waiver by the Government of any 
rights or remedies to which it is entitled by 
law or pursuant to provisions of this con¬ 
tract. Failure to give such notice, however, 
may be grounds for denial of any request for 
an extension of the delivery schedule because 
of such delay. 

(b) The Contractor agrees to Insert the 
substance of this clause, including this para¬ 
graph (b). in any subcontract hereunder; 
except that each such subcontract shall pro¬ 
vide that in the event its timely performance 
is delayed or threatened by delay, the sub¬ 
contractor shall immediately notify his next 
higher tier subcontractor, or the prime con¬ 
tractor, as the case may be, of all relevant 
information with respect thereto. 

§ 12—7.150—10 Terminal ion for conven¬ 
ience of the Government. 

The short-form termination for con¬ 
venience clause set forth in FPR 
1-8.705-1 shall be inserted in contracts 
not exceeding $100,000. The long-form 
termination for convenience clause set 
forth in FPR 1-8.701 shall be inserted in 
contracts exceeding $100,000. 

§ 12—7.1.50—11 Dissemination of con¬ 
tract information. 

Dissemination of Contract Information 

The Contractor shall not publish, permit 
to be published, or distribute for public con¬ 
sumption, any information, oral or written, 
concerning the results or conclusions made 
pursuant to performance of this contract, 
without the prior written consent of the 
Contracting Officer. (Two copies of any ma¬ 
terial proposed to be published or distributed 
shall be submitted to the Contracting 
Officer.) 

§ 12—7.150—12 Authorization and con¬ 
sent. 

Insert the clause set forth in DOTPR 
12-9.6106-1. 

§ 12—7.131 Clauses to be used when ap¬ 
plicable. 

The following clauses shall be included 
in the contract when their use Is 
appropriate. 


RULES AND REGULATIONS 

§ 12—7.151—1 Patent indemnity. 

In accordance with DOTPR 12-9.6107, 
insert the clause or clauses set forth 
therein. 

§ 12—7.151—2 Government-furnished 

property. 

(a) Except as provided in paragraphs 
(b> and (c) of this section, insert the 
following clause in the contract when 
property will be furnished by the Gov¬ 
ernment in the performance of this 
contract: 

Government-furnished Property 

(a) Property administration. The Contrac¬ 
tor ftVm-ii establish and administer a system to 
control, protect, preserve and maintain Gov¬ 
ernment property In his possession or under 
his control or that of his subcontractors. 
Such a system must be satisfactory to the 
Contracting Officer, and in accordance with 
this clause and any other requirements of 
the contract. 

(b) Government-furnished property. (1) 
The Government shall deliver to the Con¬ 
tractor, for use in connection with and un¬ 
der the terms of this contract, the prop¬ 
erty described as Government-furnished 
property in the Schedule or specifications, 
together with such related data and Infor¬ 
mation as the Contractor may request and 
as may reasonably be required for the in¬ 
tended use of such property (hereinafter 
referred to as “Government-furnished 
property”). 

(2) The delivery or performance dates for 
the supplies or services to be furnished by the 
Contractor under this contract are based 
upon the expectation that Government- 
furnished property suitable for use will be 
delivered to the Contractor at the time 
stated in the Schedule or, if not so stated, 
in sufficient time to enable the Contractor 
to meet such delivery or performance dates. 

(3) If the Schedule does not state a date 
when Government-furnished property will 
be delivered, the Contractor shall notify the 
Contracting Officer in writing of the date 
by which he requires such property to meet 
the contract delivery or performance dates. 
The Contractor shall allow a minimum of 
30 days for delivery of Government- 
furnished property, unless a different time 
is specified in the Schedule. If not received 
6 days before the date it is required by the 
Contractor, the Contracting Officer shall be 
so notified. 

(4) If Government-furnished property is 
specified in the Schedule, or by the date 
specified by the Contractor pursuant to (3) 
above, the Contracting Officer shall, upon 
timely request made by the Contractor, 
make a determination of the delay, if any. 
occasioned the Contractor and shall equi¬ 
tably adjust the delivery or performance 
dates or the contract price, or both, and 
any other contractual provision affected by 
any such delay, in accordance with the pro¬ 
cedures of the ’ Changes” clause of this 
contract. 

(5) In the event that Government- 
furnished property Is received by the Con¬ 
tractor in a condition not suitable for in¬ 
tended use (except for such property fur¬ 
nished ”as Is” or otherwise specified), the 
Contractor shall, upon receipt thereof, noti¬ 
fy the Contracting Officer of such fact and, 
as directed by the Contracting Officer, either 
(i) return such property at the Govern¬ 
ment’s expense or otherwise dispose of the 
property, or (ii) effect repairs or modifica¬ 
tions. Upon completion of (1) or (il) above, 
the Contracting Officer upon request of the 
Contractor shall equitably adjust the deliv¬ 
ery or performance dates or the contract 
price, or both, and any other contractual 


provision affected by the return or disposi¬ 
tion, or the repair or modification, in accord¬ 
ance with the procedures of the “Changes'* 
clause of this contract. 

(6) The foregoing provisions for adjust¬ 
ment are exclusive and the Government 
shall not be liable to suit for breach of con¬ 
tract by reason of any delay in delivery 
of Government-furnished property or de¬ 
livery of such property in a condition not 
suitable for its intended use. 

(c) Changes in Government-furnished 
property. (1) By notice In writing, the Con¬ 
tracting Officer may (1) decrease ttye prop¬ 
erty provided or to be provided by the Gov¬ 
ernment under tills contract, or (ii) substi¬ 
tute other Government-owned property for 
property to be provided by the Government 
or to be acquired by the Contractor for the 
Government under this contract. The Con¬ 
tractor shall promptly take such action as 
the Contracting Officer may direct with re¬ 
spect to the removal and shipping of prop¬ 
erty covered by such notice. 

(2) In the event of any decrease in or 
substitution of property pursuant to sub- 
paragraph (1) above, or any withdrawal of 
authority to use property provided under 
any other contract or lease, which property 
the Government had agreed in the Schedule 
to make available for the performance of this 
contract, the Contracting Officer, upon the 
written request of the Contractor or on his 
own initiative (if the substitution of prop¬ 
erty causes a decrease in the cost of per¬ 
formance), shall equitably adjust such con¬ 
tractual provisions as may be affected by the 
decrease substitution, or withdrawal, in ac¬ 
cordance with the procedure provided for in 
the “Changes” clause of this contract. 

(d) Title to property. Title to all property 
furnished by the Government shall remain 
In the Government. Title to Government 
property shall not be affected by the Incor¬ 
poration or attachment thereof to any prop¬ 
erty not owned by the Government, nor shall 
such Government property, or any part 
thereof, be or become a fixture or lose its 
identity as personality by reason of affixa¬ 
tion to any realty. 

(e) Use of Government- furnished prop¬ 
erty. The Government-furnished property 
shall, unless otherwise provided herein or ap¬ 
proved by the Contracting Officer, be used 
only for the performance of this contract. 

(f) Maintenance and repair of Govern¬ 
ment property. The Contractor shall main¬ 
tain and administer, in accordance with 
sound industrial practice, a program for the 
maintenance, repair, protection, and preser¬ 
vation of Government property, while in cus¬ 
tody of the Contractor. In the event that any 
damage occurs to Government property the 
risk of which lias been assumed by the Gov¬ 
ernment under this contract, the Govern¬ 
ment shair replace such items or the Con¬ 
tractor shall make such repair of the property 
as the Government directs: Provided, how¬ 
ever, That if the Contractor cannot effect 
such repair within the time required, the 
Contractor shall dispose of such property in 
the manner directed by the Contracting Offi¬ 
cer. The contract price Includes no compen¬ 
sation to the Contractor for the performance 
of any repair or replacement for which the 
Government is responsible, and an equitable 
adjustment will be made in any contractual 
provisions affected by such repair or replace¬ 
ment of Government property made at the 
direction of the Government in accordance 
with the procedures provided for in the 
“Changes" clause of this oontract. Where re¬ 
placement parts are provided at the expense 
of the Government, the parts which are dis¬ 
placed remain the property of the Govern¬ 
ment. Any repair or replacement for which 
the Contractor is responsible under the pro¬ 
visions of this contract shall be accomplished 
by the Contractor at his own expense. 
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(g) Risk of loss. Unless otherwise provided 
In this contract, the Contractor assumes 
the risk of, and shall be responsible for, any 
loss or damage to Government property pro¬ 
vided under this contract upon Its delivery 
to him or any of his subcontractors or upon 
passage of title thereto to the Government as 
provided in paragraph (d) hereof, except for 
reasonable wear and tear and except to the 
extent that such property is Justifiably con¬ 
sumed in the performance of this contract. 
The Contractor shall not be liable for loss 
or destruction of a damage to Government 
property if such loss, destruction or damage 
Is due to causes beyond the control and 
without the fault or negligence of the Con¬ 
tractor or any of his subcontractors. 

(h) Access. The Government, and any per¬ 
sons designated by it, shall at all reasonable 
times have excess of the premises wherein 
any Government property is located, for the 
purpose of inspecting the Government prop¬ 
erty, or inventorying the same, or removing 
any part or all of the*same, or for determining 
compliance with terms of the contract. 

(i) Final accounting and disposition of 
Government property. Upon the completion 
of this contract, or at such earlier dates as 
may be fixed by the Contracting Officer, the 
Contractor shall submit, in a form acceptable 
to the Contracting Officer, inventory sched¬ 
ules covering all items of Government prop¬ 
erty not Justifiably consumed in the perform¬ 
ance of this contract (including any result¬ 
ing scrap) or not theretofore delivered to the 
Government, and shall prepare for shipment, 
deliver f.o.b. origin (unless otherwise pro¬ 
vided in the contract) or dispose of the Gov¬ 
ernment property, as may be directed or 
authorized by the Contracting Officer. The 
net proceeds of any such disposal shall be 
credited to the contract price or shall be 
paid in such other manner os the Contracting 
Officer may direct. 

(J) Notification. The Contractor shall 
notify the Contracting Officer as soon as 
Government-furnished property is no longer 
required for performance of the contract. All 
shipments of Government-furnished prop¬ 
erty not delivered as an end item of the 
contract shall be effected only upon receipt 
of shipping instructions signed by the Con¬ 
tracting Officer or his duly authorized 
representative. 

(k) Restoration of Contractor’s premises. 
Unless otherwise provided herein, the Gov¬ 
ernment: (1) May abandon any Government 
property in place, and thereupon all obliga¬ 
tions of the Government regarding such 
abandoned property shall cease: (2) shall not 
be under any duty or obligation to restore 
or rehabilitate, or to pay the costs of the 
restoration or rehabilitation of. the Contrac¬ 
tor’s plant or any portion thereof which is 
affected by the abandonment or removal of 
any Government property; (3) shall be in¬ 
demnified against all suits or claims arising 
out of the Government’s failure to restore or 
rehabilitate the Contractor’s property or the 
property of subcontractors, except for such 
damage as may be occasioned by the negli¬ 
gence of the Government, its agents, its 
employees, or independent contractors. 

(l) Communications. All communications 
issued pursuant to this clause shall be in 
writing. 

Note: If this contract is with other than 
a United States firm or individual, the terms 
Government*' or "Government-furnished”, 
wherever they appear in the text, are defined 
as meaning "United States Government.” 

(b) In negotiated fixed price con¬ 
tracts, when the contracting officer 
determines it inappropriate to place 
liability on the contractor for loss, de¬ 
struction, or damage to Government- 
furnished property (e.g., where the cost 


of insurance against the potential lia¬ 
bility is so high as to be unjustified when 
the value of the property is compared to 
the contract price), paragraph (g) of 
the clause shall be deleted and the para¬ 
graph (g) set forth in ASPR 7-104.24(c) 
substituted therefor. 

(c) When the contractor is to procure 
or provide property for the performance 
of the contract, title to which will vest 
in the Government, and the cost of which 
is to be reimbursable, insert the clause set 
forth in DOTPR 12-7.5002-16 entitled 
“Government Property”, in lieu of the 
clause set forth in paragraph (a) of this 
section. 

§ 12—7.151—3 Military security require¬ 
ments. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in the 
contract in accordance with the instruc¬ 
tions for its use in DOTPR 12-1.351. 

§ 12—7.151—4 Price redeter mi nation 
(prospective). 

When it is determined, in accordance 
with FPR 1-3.404-5, to use a fixed-price 
contract providing for prospective re¬ 
determination of price, insert the clause 
set forth in ASPR 7-109.2. 

§12—7.151—5 Price redetermination 
(retroactive). 

When it is determined, in accordance 
with FPR 1-3.404-7, to use a fixed-price 
contract providing for retroactive re¬ 
determination of price, insert the clause 
set forth in ASPR 7-109.3. 

§ 12—7.151—6 Required sources for jewel 
bearings. 

In accordance with FPR 1-1.319, insert 
the clause contained therein. 

§ 12—7.151—7 Required source for alu¬ 
minum ingot. 

In accordance with FPR 1-5.1001-1, 
insert the clause set forth in FPR 
1-5.1001-2. 

§12—7.151—8 Stop work order. 

The following clause may be included 
in negotiated contracts when the con¬ 
tracting officer determines its use appro¬ 
priate. Examples might include contracts 
under which work stoppage may be re¬ 
quired for reasons such as advancements 
in the state of the art, production or 
engineering breakthroughs, or realine- 
ment of programs. In no event shall the 
clause be used routinely. 

Stop Work Order 

(a) The Contracting Officer may, at any 
time, by written order to the Contractor, re¬ 
quire the Contractor to stop all, or any part, 
of the work called for by this contract for a 
period of no longer than ninety (90) days 
after the order is delivered to the Contractor, 
and for any further period to which the 
parties may agree. Any such order shah be 
specifically identified as a stop work order 
issued pursuant to this clause. Upon receipt 
of such an order, the Contractor shall forth¬ 
with comply with its terms and take all 
reasonable steps to minimize the incurrence 
of costs allocable to the work covered by the 
order during the period of work stoppage. 
Prior to the expiration of the period of the 
stop work order, or within any extension of 


that period to which the parties shall have 
agreed, the Contracting Officer shall either— 

(1) Cancel the stop work order, or 

(2) Terminate the work covered by such 
order as provided in the "Termination for 
Convenience” clause of this contract. 

(b) If a stop work order issued under this 
clause is canceled, or the period of the order 
or any extension thereof expires, the Con¬ 
tractor shall resume work. An equitable ad¬ 
justment shall be made in the delivery sched¬ 
ule or contract price, or both, and the con¬ 
tract shall be modified in writing accord¬ 
ingly, if— 

(1) The stop work order results in an in¬ 
crease in the time required for, or in the 
Contractor’s cost properly allocable to, the 
performance of any part of this contract, and 

(2) The Contractor asserts a claim for 
such adjustment within thirty (30) days 
after the end of the period of work stoppage: 
Provided, That without prejudicing the right 
to reject any claim asserted after this time, 
if the Contracting Officer decides the facts 
Justify such action, he may receive and act 
upon any such claim asserted at any time 
prior to final payment under this contract. 

(c) Failure to agree to any adjustment 
under paragraph (b) of this clause shall be 
a dispute concerning a question of fact with¬ 
in the meaning of the "Disputes" clause of 
this contract. 

(d) If a stop work order is not canceled 
and the work covered by such ottfer is ter¬ 
minated for the convenience of the Govern¬ 
ment, the reasonable costs resulting from 
the stop work order shall be allowed in 
arriving at the termination settlement. 

§ 12—7.151—9 Extent of quantity varia¬ 
tion. 

The following clause is prescribed for 
use in accordance with DOTPR 12-1.352. 

Extent op Quantity Variation 

The permissible variation under the clause 
of the General Provisions entitled "Variation 
in Quantity" shall be limited to: 

Increase (insert:-percent or none). 

Decrease (insert:-percent or none). 

This increase or decrease shall apply to 


(Insert in the blank the designation(s) to 
which the percentages apply, such as (1) 
the total contract quantity; (2) item 1 only; 

(3) each quantity specified in the delivery 
schedule of the "time or Delivery” clause; 

(4) the total item quantity for each destina¬ 
tion; (5) the total quantity of each item 
without regard to destination.) 

§ 12—7.151—10 Value engineering. 

A value engineering incentive clause 
shall be included in the contract in ac¬ 
cordance with the instructions for its 
use in DOTPR 12-1.5202-2. 

§ 12—7.151—11 Multiyear procurement. 

The clauses set forth in DOTPR Sub¬ 
part 12-1.55 shall be included in all con¬ 
tracts under the multiyear procurement 
method in accordance with the instruc¬ 
tions contained therein. 

§ 12—7.151—12 Renegotiation. 

Except where it has been determined 
that the contract is exempt from the 
Renegotiation Act of 1951, as amended, 
insert the following clause in contracts 
awarded by the Federal Aviation 
Administration: 

Renegotiation 

(a) To the extent required by law. this 
contract is subject to the Renegotiation Act 
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of 1951 (50 U.S.C. App. 1211, et scq). as 
amended, and to any subsequent act of Con¬ 
gress providing for the renegotiation of con¬ 
tracts. Nothing contained in this clause shall 
impose .. any renegotiation obligation with 
respect to this contract or any subcontract 
hereunder which Is not Imposed by an act 
of Congress heretofore or hereafter enacted. 
Subject to the foregoing, this contract shall 
be deemed to contain all the provisions re¬ 
quired by section 104 of the Renegotiation 
Act of 1951, and by any such other act, with¬ 
out subsequent contract amendment specif¬ 
ically Incorporating such provisions. 

(b) The Contractor agrees to Insert the 
provisions of this clause, including this 
paragraph. In all subcontracts, as that term 
Is defined In section 103g of the Renegotia¬ 
tion Act of 1951, as amended. 

§ 12—7.151—13 Filing of p«lrnl applica¬ 
tions. 

In accordance with DOTPR 12-9.6109, 
insert the clause set forth therein. 

§ 12-7.151-14 Reporting and refund of 
royalties. 

In accordance with DOTPR 12-9.6111 
and 12-9.6112, insert the clause or clauses 
set forth therein. 

§ 12-7.131—15 Rights in data. 

In accordance with DOTPR 12-9.6301— 
1, insert the clause set forth in DOTPR 
12-9.6302 or 12-9.6303. 

§12-7.131-16 Lease of aircraft. 

In accordance with DOTPR 12-10.450, 
insert the clause or clauses set forth 
therein. 

§ 12-7.151-17 Options. 

In accordance with DOTPR 12-1.5003, 
insert a clause reading substantially as 
set forth in DOTPR 12-1.5005. 

§ 12—7.151—18 Procurement from cer¬ 
tain Communist areas. 

Insert the clause set forth in DOTPR 
12-6.5002 under the conditions described 
therein. 

§ 12—7.151—19 Background patents (li¬ 
cense). 

Insert the clause set forth in DOTPR 
12-9.6105-1 if required by the instruc¬ 
tions for its use in DOTPR 12-9.6105. 

§ 12-7.151—20 Mortuary services. 

Contracts for mortuary services shall 
contain the appropriate clauses con¬ 
tained in DOTPR Subpart 12-50.4. 

Subpart 12—7.6^Clauses for Fixed- 
Price Construction Contracts 

§ 12-7.600 Scope. 

(a) This subpart sets forth additional 
contract clauses for use in fixed-price 
construction contracts. 

(b) This subpart does not apply to 
highway construction contracts of the 
Federal Highway Administration. 

§12—7.601 Required clauses. 

In addition to the clauses included in 
the standard forms referenced in FPR 
Subpart 1-16.4 and the clauses set forth 
or referenced in FPR Subpart 1-7.6, the 
following clauses shall be included in 
short form construction contracts 
(Standard Form 19) or long form con¬ 


struction contracts (Standard Form 
23A), as indicated by the instructions for 
their use. 

§ 12—7.601—50 Gratuities (use with SF— 
19 or SF—23A). 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12-7.601-51 Protection of existing 
vegetation, structures, utilities, and 
improvements (use with SF—19 or 
SF-23A). 

Protection op Existing Vegetation, Struc¬ 
tures, Utilities, and Improvements 

(a) The Contractor will preserve and pro¬ 
tect all existing vegetation (such as trees, 
shrubs, and grass) on or adjacent to the site 
of work which Is not to be^ removed and 
which does not unreasonably "interfere with 
the construction work. Care will be taken In 
removing trees authorized for removal to 
avoid damage to vegetation to remain in 
place. Any limbs or branches of trees broken 
during such operations or by the careless 
operation of equipment or by workmen, shall 
be trimmed with a clean cut and painted 
with an approved tree pruning compound, as 
directed by the Contracting Officer. 

(b) All existing utUities. communications 
facilities, and other improvements, includ¬ 
ing but not limited to conduit, pipe, wiring, 
or cable (hereinafter referred to as “improve¬ 
ments'’), whether above or below ground, 
shall be protected by the Contractor from 
damage or destruction. The Contractor shall 
ascertain from the drawings and specifica¬ 
tions the location of any concealed Improve¬ 
ments, at or near the site of the work. Any 
destruction of or damage to existing Im¬ 
provements, above or below ground, shall be 
promptly repaired, restored, or replaced at 
the direction of the Contracting Officer. The 
directions of the Contracting Officer may re¬ 
quire complete replacement of conduits, 
pipes, wiring, cables, or similar improvements 
where original Installation was made under 
a requirement for continuous, unspllced 
lengths. The Contracting Officer has the right 
to have the necessary corrective work per¬ 
formed by the Contractor at his expense, or 
by others and charge the cost thereof to the 
Contractor. If concealed Improvements are 
encountered and they are not shown on the 
drawings or specifications, the provisions of 
the “Differing Site Conditions” clause of this 
contract shall apply. 

§ 12—7.601—52 Operations anti storage 
areas (use with SF—23A). 

Operations and Storage Areas 

(a) All operations of the Contractor (in¬ 
cluding storage of materials) upon Govern¬ 
ment premises shall be confined to areas au¬ 
thorized or approved by the Contracting Of¬ 
ficer. The Contractor shall hold and save 
the Government, its officers and agents, free 
and harmless from liability of any nature 
occasioned by his operations. 

(b) Temporary buildings (storage sheds, 
shops, offices, etc.) may be erected by tire 
Contractor only with the approval of the 
Contracting Officer, and shall be built with 
labor and materials furnished by the Con¬ 
tractor without expense to the Government. 
Such temporary buildings and utilities shall 
remain the property of the Contractor and 
shall be removed by him at his expense upon 
the completion of the work. With the writ¬ 
ten consent of the Contracting Officer, such 
buildings and utilities may be abandoned 
and need not be removed. 

(c) The Contractor shall, under regula¬ 
tions prescribed by the Contracting Officer, 
use only established roadways or construct 
and use such temporary roadways as may be 


authorized by the Contracting Officer. Where 
materials are transported in the prosecution 
of the work, vehicles shall not be loaded 
beyond the loading capacity recommended by 
the manufacturer of the vehicle or prescribed 
by any Federal. State, or local law or reg¬ 
ulation. When it Is necessary to cross curbing 
or sidewalks, protection against damage shall 
be provided by the Contractor and any dam¬ 
aged. roads, curbings, or sidewalks shall be 
repaired by, or at the expense of the Con¬ 
tractor. 

§ 12—7.601—53 Modification proposal*— 
price breakdown (osc with SF— 23A). 
Modification Proposals — Price Breakdown 

The Contractor. In connection with any 
proposal he makes for a contract modifica¬ 
tion, shall furnish a price breakdown, item¬ 
ized as required by the Contracting Officer. 
Unless otherwise directed, the breakdown 
shall be In sufficient detail to permit an 
analysis of all material# labor, equipment, 
subcontract, and overhead costs, as well as 
profit, and shall cover all work Involved in 
the modification, whether such work was 
deleted, added or changed. Any amount 
claimed for subcontracts shall be supported 
by a similar price breakdown. In addition. 
If the proposal includes a time extension, a 
Justification therefor shall also be furnished. 
The proposal, together with the price break¬ 
down and time extension Justification, shall 
be furnished by the date specified by the 
Contracting Officer. 

§ 12—7.601—54 Work schedule (use with 
SF—19). 

Work Schedule 

The Contractor shall, within 10 days fi*>m 
date of award of contract (unless a different 
time is specified In the contract). furnish to 
the Contracting Officer, in triplicate, a sched¬ 
ule showing the proposed dates on which the 
major phases of the work will be started and 
completed. Acceptance of the schedule by the 
Contracting Officer shall not excuse the Con¬ 
tractor for any delay in completing the work. 

§ 12—7.601—55 Cleaning up (use with 
SF-23A). 

Cleaning Up 

The Contractor shall at all times keep the 
construction area. Including storage areas 
used by him, free from accumulations of 
waste material or rubbish and prior to com¬ 
pletion of the work remove from the premises 
any rubbish and all tools, scaffolding, equip¬ 
ment, and material not the property of the 
Government. Upon completion of the con¬ 
struction the .Contractor shall leave the work 
and premises in a clean, neat and workman¬ 
like condition satisfactory to the Contracting 
Officer. 

§ 12-7.601-56 Additional definitions 
(use with SF—23A). 

Additional Definitions 

(a) Wherever in the specifications or upon 
the drawings the words “directed". “ re " 
quired", “ordered", “designated”, “pre¬ 
scribed”, or words of like import are used. 
It shall bo understood that the “direction”, 
“requirement”, “order”, “designation”, or 
“prescription", of the Contracting Officer is 
intended and similarly the words “approved . 
“acceptable”, “satisfactory” or words of like 
Import shall mean “approved by” or “accept¬ 
able to", or “satisfactory to” the Contracting 
Officer, unless otherwise expressly stated.^ 

(b) Where “as shown”, “as Indicated”, “as 
detailed”, or words of similar import are used. 
It shall be understood that the reference ts 
made to the drawings accompanying thi* 
contract unless stated otherwise. The wor 
“provided” as used herein shall be understood 
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to mean "provided complete in place", that 
Is ‘furnished and Installed". 

§ 12—7.601—57 Safely requirements (use 
with SF-23A). 

Safety Requirements 

(a) The Contractor shall provide safety 
controls for protection to the life and health 
of employees and other persons; for preven¬ 
tion of damage to property, materials, sup¬ 
plies, and equipment; and for avoidance of 
work interruptions in the performance of 
this contract; and the Contractor shall com¬ 
ply with any accident prevention or safety 
requirements Included or referenced in this 
contract. 

(b) The Contractor will maintain an ac¬ 
curate record of, and will report to the Con¬ 
tracting Officer in the manner and on the 
forms prescribed by the Contracting Officer, 
exposure data and all accidents resulting in 
death, traumatic injury, occupational dis¬ 
ease. and damage to property, materials, 
supplies and equipment incident to work 
performed under this contract. 

(c) The Contracting Officer will notify the 
Contractor of any noncompliance with the 
foregoing provisions and the action to be 
taken. The Contractor shall, after receipt of 
such notice, immediately take corrective ac¬ 
tion. Such notice, when delivered to the 
Contractor or his representative at the site 
of the work, shall be deemed sufficient for 
the purpose. If the Contractor fails or refuses 
to comply promptly, the Contracting Officer 
may issue an order stopping all or part of the 
work until satisfactory corrective action has 
been taken. No part of the time lost due to 
any such stop orders shall be made the sub¬ 
ject of claim for extension of time or for 
excess costs or damages by the Contractor. 

(d) Compliance with the provisions of this 
clause by subcontractors will be the respon¬ 
sibility of the Contractor. 

§ 12—7.601—58 Contracting officer’s rep¬ 
resentative (use with SF-19 or SF- 
23 A). 

Contracting Officer’s Representative 

The Contracting Officer may designate 
Government personnel to act as his author¬ 
ized representatives for one or more con¬ 
tract administration functions not involving 
a change In the scope, price, terms, or con¬ 
ditions of the contract. Such designation 
will be in writing, set forth elsewhere in 
the contract or by separate letter signed by 
the Contracting Officer, and will contain 
specific instructions as to the extent to 
which the representative may take action 
for the Contracting Officer. Such designa¬ 
tion will not contain authority to sign con¬ 
tractual documents, nor will it authorize the 
designee to order contract changes, modify 
contract terms, or create any liability on the 
pan of the Government different from that 
set forth in the contract. 

§ 12—7.601—59 Contract lime—notice to 
proceed (use with SF—23A). 

Contract Time—Notice To Proceed 

fa) Provided the contract is not termi¬ 
nated pursuant to paragraph 4, Standard 
Form 22, "Instructions to Bidders", if, in 
the opinion of the Contracting Officer, the 
Contractor’s delay in executing formal con- 
ract documents or furnishing performance 
°r payment bonds causes a delay in the issu¬ 
ance of the notice to proceed, the time to 
complete the work as specified In the con- 
may be reciuced to reflect such delay. 

(b) The Contractor shall perform no work 
under this contract until the required con¬ 
tract documents and bonds have been fur¬ 
nished. Thereafter, work at other than the 
contract site may be undertaken. The Con- 
tractor shall perform no work at the contract 
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site except pursuant to a notice to proceed 
given by the Contracting Officer. 

(c) Notice to proceed may be issued by 
the Government at its convenience. Any 
right of the Contractor to a price adjust¬ 
ment because of unreasonable delay on the 
part of the Government in issuing notice 
to proceed shall be determined in accordance 
with the clause titled “Suspension of Work”. 

§ 12—7.601—60 Kiglit.s in shop drawings 
(use with SF—234). 

Rights in Shop Drawings 

(a) Shop drawings for construction means 
drawings submitted to the Government by 
the Construction Contractor, subcontractor 
or any lower tier subcontractor pursuant to 
a construction contract, showing in detail 
(i) the proposed fabrication and assembly of 
structural elements and (11) the installation 
(I.e., form, fit, and attachment details) of 
materials or equipment. The Government 
may duplicate, use, and disclose In any man¬ 
ner and for any purpose shop drawings de¬ 
livered under this contract. 

(b) This clause, including this paragraph 
(b), shall be included In all subcontracts 
hereunder at any tier. 

§ 12—7.601—61 Notice of delavs (use 
with SF-19 or SF-23A). 

Insert the clause set forth in DOTPR 

12-7.150-9. 

§ 12—7.601—62 Priorities, allocations, 
and allotments (use with SF—23A). 

Insert the clause set forth in DOTPR 

12-7.150-3.' 

§ 12—7.601—63 Dissemination of con¬ 
tract information (use with SF-23A). 

Insert the clause set forth in DOTPR 

12-7.150-11. 

§ 12—7.601—64 Guarantee (u*e with SF- 
19 or SF-23.4). 

Guarantee 

(a) Unless otherwise provided in the con¬ 
tract, the Contractor guarantees all work 
performed and materials and equipment de¬ 
livered to be in accordance with contract 
requirements and free from defective or 
Inferior materials, equipment and workman¬ 
ship for 1 year from the date of final accept¬ 
ance of the contract work by the Govern¬ 
ment. The guarantee provided for in this 
clause shall not extend to or apply to Gov¬ 
ernment-furnished material or equipment 
except as to such work as may be performed 
thereon by the Contractor. 

(b) Upon receipt of notice from the Con¬ 
tracting Officer that work, material, or 
equipment furnished under this contract has 
failed to meet the contract guarantee, the 
contractor shall promptly return to the site 
of the work and at his expense (1) place in 
saisfactory condition In every particular all 
such guaranteed work, correcting all defects 
therein, (2) restore to a satisfactory condi¬ 
tion the building or site or any equipment 
or contents thereof which, in the opinion 
of the Contracting Officer, are affected or 
damaged as a result of the use of material, 
equipment or workmanship which ore in¬ 
ferior, defective or not in accordance with 
the terms of the contract, and (3) restore 
to a satisfactory condition any work, ma¬ 
terials and equipment disturbed In fulfilling 
the guarantee. 

(c) In any case where in fulfilling the re¬ 
quirements of the contract or of any guaran¬ 
tee, embraced in or required thereby, the 
Contractor disturbs any work guaranteed 
under another contract, he shall restore such 
disturbed work to a condition satisfactory 
to the Contracting Officer and guarantees 
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such restored work to the same extent as 
it was guaranteed under such other contract. 

(d) Should the Contractor fall to proceed 
promptly to comply with the terms of a guar¬ 
antee under this contract, the Contracting 
Officer may cause corrective action to be 
taken by others and the Contractor shall 
promptly reimburse the Government its cost 
incurred thereby, or in lieu of taking correc¬ 
tive action, the Contracting Officer may cause 
the Contractor to pay to the Government an 
amount of money commensurate with what 
the corrective action would cost. 

§ 12—7.601—65 General eomliiei of work 
(use with SF—19). 

General Conduct of Work 

(a) The Contractor shall comply with any 
accident prevention or safety requirements 
included or referenced in this contract, and 
shall take any additional protective meas¬ 
ures deemed necessary by the Contracting 
Officer. 

(b) All operations of the Contractor (in¬ 
cluding storage of materials) shall be con¬ 
fined to areas authorized by the Contracting 
Officer. If the use of temporary buildings is 
authorized by the Contracting Officer, such 
buildings shall be removed by the Contractor 
at his expense upon completion of the work. 

(c) The Contractor shall keep t)\e con¬ 
struction area free from waste material or 
rubbish. Upon completion of the work, he 
shall remove his equipment, tools, and ma¬ 
terial. and leave the premises In a clean, 
neat, and orderly condition. 

(d) The Contractor shall, under regula¬ 
tions prescribed by the Contracting Officer, 
use only established roadways or construct 
and use such temporary roadways as may be 
authorized by the Contracting Officer. 

§ 12—7.601—66 Contractor inspection 
system (use with SF-23A). 

Contractor Inspection System 

The Contractor shall (i) maintain an ade¬ 
quate inspection system and perform such 
inspections as will assure that the work per¬ 
formed under the contract conforms to con¬ 
tract requirements, and (11) maintain and 
make available to the Government adequate 
reoords of such Inspection. 

§ 12—7.601—67 Information regarding 
Ruy American Act (use with SF- 
23A). 

Information Regarding Buy American Act 

(a) The Buy American Act (41 U.8.C. 
10a-lOd) generally requires that only domes¬ 
tic construction material be used In the per¬ 
formance of this contract. (See the clause 
entitled "Buy American" In Standard Form 
23A, General Provisions, Construction Con¬ 
tract.) This requirement does not apply to 
the following construction material or 
components: 

Acetylene black. 

Asbestos, amosite. 

Bismuth. 

Cadmium, ores and flue dust. 

Chrome ore or chromite. 

Cork, wood or bark and waste. 

Graphite, natural. 

Mica. 

Rubber, crude and latex. 

Wax, carnauba. 

Woods of the following species: Angellque, 
balsa, ekkl, greenheart, lignum vitae, 
mahogany and teak. 

(b) (1) Furthermore, bids or proposals 
offering use of additional nondomestic con¬ 
struction material may be acceptable for 
award Lf the Government determines that 
use of comparable domestic construction 
material is impracticable or would unreason- 
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ably Increase the cost or that domestic con¬ 
struction material (in sufficient and reason¬ 
ably available commercial quantities and of 
a satisfactory quality) is unavailable. Reli¬ 
able evidence shall be furnished Justifying 
such use of additional nondomestic con¬ 
struction material. 

(2) Where it is alleged that use of domes¬ 
tic construction material would unreasonably 
increase the cost: 

(l) Data shall be included, based on a 
reasonable canvass of suppliers, demonstrat¬ 
ing that the cost of each such domestic con¬ 
struction material would exceed by more 
than 6 percent the cost of comparable non¬ 
domestic construction material. (All costs of 
delivery to the construction site shall be in¬ 
cluded. as well as any applicable duty.) 

(ii) For evaluation purposes, 6 percent of 
the cost of all additional nondomestic con¬ 
struction material, which qualifies under 
paragraph (1), above, will be added to the bid 
or proposal. 

(3) When offering additional nondomestic 
construction material, bids or proposals may 
also offer, at stated prices, any available 
comparable domestic construction material, 
so as to avoid the possibility that failure of 
a nondomestic construction material to be 
acceptable under (1), above, will cause re¬ 
jection of the entire bid. 

§ 12-7.601-68 Use and possession prior 
to completion (use witli SF—19 or 

SF-23A). 

Use and Possession Prior to Completion 

The Government shall have the right to 
take possession of or use any completed or 
partially completed part of the work. Such 
possession or use shall not be deemed an 
acceptance of any work not completed in 
accordance with the contract. While the Gov¬ 
ernment is in such possession, the Con¬ 
tractor, notwithstanding the provisions of 
the clause of this contract entitled “Permits 
and Responsibilities,” shall be relieved of the 
responsibility for loss or damage to the work 
other than that resulting from the Con¬ 
tractor’s fault or negligence. If such prior 
possession or use by the Government delays 
the progress of the work or causes additional 
expense to the Contractor, an equitable ad¬ 
justment. in the contract prioe or the time 
of completion will be made and the contract 
shall be modified in writing accordingly. 

§ 12—7.601—69 Subcontract data (iim* 
with SF—19 or SF-23A). 

Subcontract Data 

Within 10 days after award, either by the 
Contractor or Subcontractor, of any sub¬ 
contract for performance of work at the con¬ 
struction site, the Contractor shall deliver 
to the Contracting Officer an executed DOT 
Form F 4220.9, by which the Contractor 
states that the subcontract has been awarded 
and indicates the dollar range of the subcon¬ 
tract price, and by which the subcontractor 
acknowledges that the labor standards and 
equal opportunity clauses of this contract 
have been included in the subcontract and 
further acknowledges his responsibility for 
including such clauses in any lower tier 
subcontract awarded by him for work at 
the site under this contract. The Contract¬ 
ing Officer shall furnish copies of the form 
to the Contractor. Nothing contained in 
this contract shall create any contractual 
relation between a subcontractor and the 
Government. 

§ 12—7.630 Clauses to be used when ap¬ 
plicable. 

§ 12—7.650—1 Small buainr** subcon¬ 
tracting program. 

Insert the clause set forth in FPR 1- 
1.710-3 (b) in accordance with the in¬ 
structions for its use. 
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§ 12—7.650—2 Notice and assistance re¬ 
garding patent and copyright in- 
f ringcmenL. 

In accordance with DOTPR 12-9.6108. 
insert the clause set forth in FPR 1- 
7.101-13. 

§ 12-7.650-3 Authorization and consent. 

Insert the clause set forth in DOTPR 
12-9.6106-1 in accordance with the in¬ 
structions for its use. 

§ 12—7.650—4 Aluminum. 

In accordance with FPR 1-5.1001-1, 
insert the clause set forth in FPR 1- 
5.1001-2, modified in accordance with 
FPR 1-5.1001-3. 

§ 12—7.630—5 Military security require¬ 
ments. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in ac¬ 
cordance with the instructions for its 
use in DOTPR 12-1.351. 

§ 12—7.630—6 Performance of work by 
contractor. 

Insert the clause set forth in FPR 1- 
18.104 in accordance with the instruc¬ 
tions for its use. 

§ 12—7.630—7 Government-f u n is bed 
property* 

When property will be furnished by 
the Government, insert the fallowing 
clause in the contract: 

Government-Furnished Property 

(a) Title, use, and quantities. Any prop¬ 
erty to be furnished by the Government (as 
listed elsewhere in this contract under the 
heading “Government-Furnished Property 
List” hereafter referred to as “GFPL”) is for 
use only In connection with the perform¬ 
ance of the work hereunder. Title to all such 
property shall remain vested in the Gov¬ 
ernment. The property shall be furnished 
in the quantities shown, with the exception 
of items marked “as required” which will be 
furnished in whatever quantities are re¬ 
quired to complete the work. All additional 
quantities of the items on this list and any 
other property required to complete the 
work will be furnished by the Contractor. 

(b) Point of delivery. The Government 
shall deliver this property to the Contractor 
at the point(8) specified In the GFPL. The 
Contractor shall at no expense to the Govern¬ 
ment inspect, unload, load and make further 
delivery of the property at the jobsite. The 
Contractor shall be responsible for payment 
of any demurrage and storage charges accru¬ 
ing more than 5 days after his receipt of 
notice to proceed. 

(c) Time of delivery. Any property to be 
furnished by the Government shall be deliv¬ 
ered to the Contractor in sufficient time to 
enable him to perform the work without 
delay. The Contractor will be given advance 
notice of expected delivery dates if they are 
not already shown on the GFPL. If the prop¬ 
erty is not delivered to the Contractor by 
the fifth day subsequent to the expected 
delivery date, he shall notify the Contract¬ 
ing Officer within 3 days thereafter. The 
Contractor shall acknowledge receipt thereof 
in writing to the Contracting Officer and if 
there are shortages or defective property in 
any shipment, the contractor shall notify 
the Contracting Officer within 24 hours after 
delivery of shipment, or In case of concealed 
defects and shortages, within 3 days after 
they are discovered. In either event, the 
Contracting Officer will take appropriate ac¬ 
tion to rectify the matter. In the absence of 
information from the Contractor to the con¬ 


trary within the periods specified above, the 
Government will consider that all property 
has been delivered to the Contractor on time 
and in good condition and he will be held 
responsible thereafter for any shortages and 
defective property that may later be dis¬ 
covered, or for any damages incurred through 
Inadequate protection. No claim for adjust¬ 
ments in the time and price for performance 
of the contract pursuant to appropriate 
clauses of this contract (“Suspension of 
Work” and the “Termination For Default- 
Damages For Delay-Time Extensions” clause) 
shall be allowed for failure of the Govern¬ 
ment to furnish property unless the Con¬ 
tractor reports the delinquent deliveries 
within the periods specified above. Notifica¬ 
tions to the Contracting Officer are in addi¬ 
tion to the requirements under the above - 
cited clauses for making timely notifications 
to the Contracting Officer if time and price 
adjustments are desired. 

(d) Surplus. In accordance with instruc¬ 
tions furnished by the Contracting Officer, 
upon completion of the work, any unused 
property shall be prepared for shipment and 
be delivered by the Contractor to the near¬ 
est appropriate common carrier or Govern¬ 
ment storage point In the locality of the 
work. 

§ 12—7.650—8 Shop drawings. 

(a) Insert the following clause, with 
the appropriate addition in paragraph 
(b) of this section, in contracts requir¬ 
ing the submission of shop drawings for 
review prior to construction: 

Shop Drawings 

The Contractor shall submit to the Con¬ 
tracting Officer for approval_copies 

(four unless otherwise indicated herein) of 
all shop drawings as called for under the 
various headings of these specifications. 
These drawings shall be complete and de¬ 
tailed. If approved by the Contracting Officer, 
each copy of the drawings will be Identified 
as having received such approval by being 
so stamped and dated. The Contractor shall 
make any corrections required by the Con¬ 
tracting Officer. If the Contractor considers 
any correction indicated on the drawings as 
constituting a change to the contract draw¬ 
ings or specifications, notice as required 
under the clause entitled “Changes will be 

given to the Contracting Officer._sets 

(three unless otherwise indicated herein) of 
all shop drawings wiU be retained by the 
Contracting Officer and one set will be re¬ 
turned to the Contractor. The approval of 
the drawings £y the Contracting Officer shall 
not be construed as a complete check, bait 
will indicate only that the general method 
of construction and detailing is satisfactory. 
Approval of such drawings will not relieve 
the Contractor of the responsibility for any 
error which may exist as the Contractor shall 
be responsible for the dimensions and design 
of adequate connections, details, and satis¬ 
factory construction of all work. 

(b) “As built” shop drawings may be 
required for the permanent record of the 
using activity. When reproducible draw- 
ings are required, the following provi¬ 
sion shall be added to the clause in para¬ 
graph (a) of this section: 

Upon the completion of the work under 
this contract, the Contractor shall furnish a 
complete set of reproduclbles of all shop 
drawings as finally approved. These draw¬ 
ings shall show all changes and revisions 
made up to the time the equipment is com¬ 
pleted and accepted. 

If reproducible shop drawings are not re¬ 
quired, the following provision shall be 
added to the clause in paragraph (a) of 
this section: 
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Upon the completion of tho work under 
this contract, the Contractor shall furnish 

.. complete sets of prints of all shop 

drawings as finally approved. These draw¬ 
ings shall phow changes and revisions made 
up to the time the equipment Is completed 
and accepted. 

§ 12—7.630—9 Physical data. 

• a) All the information concerning 
local conditions pertaining to the per¬ 
formance of the contract work, which 
has been made available to the contrac¬ 
tor should be referenced into the con¬ 
tract by completing the clause set forth 
in paragraph <b) of this section. 
Wherever test borings, analyses, or hy¬ 
drographic data are to be made avail¬ 
able to the contractor, the wording of 
this special clause should be such as only 
to inform the contractor as to the source 
of the data and where it may be exam¬ 
ined. 

(b) Contract clause: 

Physical Date 

Information and data furnished or're¬ 
ferred to below are furnished for the Con¬ 
tractor’s Information. However, it is ex¬ 
pressly understood that the Government will 
not be responsible for any interpretation or 
conclusion drawn therefrom by the Con¬ 
tractor. 

(a) The physical conditions indicated on 
the drawings and in the specifications are 
the result of site investigations by (insert 
Investigational methods used, such as sur¬ 
veys, auger borings, core borings, test pits, 
probings, test tunnels, etc.). 

(b) Weather Conditions. (Insert summary 
of weather records and warnings.) 

(c) Transportation facilities. (Insert the 
summary of transportation facilities accessi¬ 
ble to project, availability, and limitations.) 

Id)-(Insert other 

pertinent information.) 

§ 12-7.630—10 Disputes concerning 
labor standards. 

Insert the following clause in all con¬ 
tracts subject to tlie Davis-Bacon Act. 

Disputes Concerning Labor Standards 

Disputes arising out of the labor stand¬ 
ards provisions of this contract shall be sub¬ 
ject to the Disputes clause except to the ex¬ 
tent such disputes involve the meaning of 
classifications or wage rates contained in the 
wage determination decision of the Secre¬ 
tary of Labor or the applicability of the labor 
provisions of the contract, which questions 
shall be referred to the Secretary of Labor 
In accordance with the procedures of the De¬ 
partment of Labor. 

§12—7.630—11 Variation** in estimated 
quantities contract*. 

Insert the following clause in con¬ 
tracts containing estimated quantity 

items: 

Variation In Estimated Quantities 
Contracts 

Where the quantity of a pay item in this 
contract Is an estimated quantity and where 
the actual quantity of such pay item varies 
more than fifteen percent (15%) above or 
below the estimated quantity stated in this 
contract, an equitable adjustment In the 
contract price shall be made upon demand of 
either party. The equitable adjustment shall 
be based upon any increase or decrease in 
costs due solely to the variation above one 
hundred fifteen percent (115%) or below 
eighty-five percent (86%) of the estimated 
quantity. If the quantity variation is such 
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as to cause an increase in the time necessary 
for completion, the Contracting Officer shall, 
upon receipt of a written request for an ex¬ 
tension of time within (10) days from the 
beginning of such delay, or within such 
further period of time which may be granted 
by the Contracting Officer prior to the date 
of final payment of the contract, ascertain the 
facts and make such adjustment for extend¬ 
ing the completion date as in his Judgment 
the findings Justify. 

§ 12—7.650—12 Availability and use of 
utility services. 

Insert the following clause in contracts 
for performance at Government installa¬ 
tions when it is determined that one or 
more utility systems and supplies are 
adequate for the needs and use of both 
the Government and the contractor and 
it is advantageous to the Government to 
furnish such utility services. 

Availability and Use or Utility Services 

(a) The Government will make available 
to the Contractor, from existing outlets and 
supplies, all reasonably required amounts of 
utilities as specified in the Schedule or 
specifications. Except as otherwise provided 
in the Schedule or specifications, each utility 
shall be charged to or paid for by the Con¬ 
tractor at prevailing rates charged to the 
Government or, where the utility is produced 
by the Government, at reasonable rates as de¬ 
termined by the Contracting Officer. 

(b) Utilities furnished the Contractor 
without charge shall be carefully conserved. 
The Contractor, at his own expense and in a 
workmanlike manner satisfactory to the Con¬ 
tracting Officer, shall Install and maintain 
all necessary temporary connections and dis¬ 
tribution lines and, if necessary to determine 
charges, all meters required to measure the 
amount of each utility used: and he shall 
remove the same prior to final acceptance of 
the construction. 

§ 12-7.650-13 Misplaced material. 

Insert the following clause in all con¬ 
tracts involving work near or on navig¬ 
able waterways. 

Misplaced Material 

Should the Contractor, during the prog¬ 
ress of the work, lose, dump, throw over¬ 
board. sink, or misplace any material, plant, 
machinery, or appliance, which in the opin¬ 
ion of the Contracting Officer may be 
dangerous to or obstruct navigation, the 
Contractor shall recover and remove the 
same with the utmost dispatch. The Con¬ 
tractor shall give immediate notice, with 
description and location of such obstruc¬ 
tions, to the Contracting Officer or Inspector, 
and when required shall mark or buoy such 
obstructions until the same are removed. 
Should he refuse, neglect, or delay compli¬ 
ance with the above requirements, such ob¬ 
structions may be removed by the Contract¬ 
ing Officer, and the cost of such removal 
may be deducted from any money due or to 
become due the Contractor, or may be re¬ 
covered under his bond. The liability of the 
Contractor for the removal of a vessel wrecked 
or sunk without fault or negligence shall 
be limited to that provided In sections 15, 
19. and 20 of the River and Harbor Act of 
March 3. 1899. (33 U.S.C. 410 et seq ) 

§ 12—7.650—14 Signal lights. 

Insert the following clause in all con¬ 
tracts requiring the use of marine equip¬ 
ment. 

Signal Lights 

The Contractor shall display signal lights 
and conduct his operations in accordance 
with the General Regulations of the De¬ 
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partment of the Army and of the Coast 
Guard governing lights and day signals to 
be displayed by towing vessels with tows on 
which no signals can be displayed, vessels 
working on wrecks, dredges, and vessels en¬ 
gaged In laying cables or pipe or In sub¬ 
marine or bank protection operations, lights 
to be displayed on dredge pipe lines, and day 
signals to be displayed by vessels of more 
than 65 feet In length moored or anchored 
in a fairway or channel, and the passing 
by other vessels of floating plant working 
In navigable channels, as approved by the 
Secretary of the Army (33 CFR 201.1-201.16) 
and the Commandant. U.S. Coast Guard (33 
CFR 80.18—80.31a and 33 CFR 95.51-95.70). 

§ 12—7.650—15 Time extensions for de¬ 
lays to element** of the work. 

The following clause shall be inserted 
in contracts in which there are sepa¬ 
rate completion dates for various items 
of work and liquidated damages are pro¬ 
vided for: 

Time Extensions 

Notwithstanding any other provisions of 
this contract, any time extensions for 
changes in the work depend upon the ex¬ 
tent, if any. by which the changes cause 
delay in the completion of the various ele¬ 
ments of construction. The contract modi¬ 
fication making such time extension will 
provide for an extension of contract com¬ 
pletion date only for those specific elements 
so delayed and will not alter the contract 
completion dates for other portions of the 
work. This contract modification may fur¬ 
ther provide for an equitable readjustment 
of liquidated damages pursuant to the new 
completion schedule. 

§ 12—7.650—16 Progress chart* and re¬ 
quirement*. for overtime work. 

Insert the following clause In con¬ 
tracts having a performance time of 4 
weeks or more. 

Progress Charts and Requirements for 
Overtime Work 

(a) The Contractor shall, within 10 days 
from date of award of contract (unless a 
different time is specified in the contract), 
submit to the Contracting Officer for ap¬ 
proval a practicable schedule, showing the 
order in which the Contractor proposes to 
carry on the work, the date on which he will 
start the several salient features (including 
procurement of materials, plant and equip¬ 
ment) and the contemplated dates for com¬ 
pleting the same. The schedule shall be in 
the form of a progress chart of suitable scale 
to indicate appropriately the percentage of 
work scheduled for completion at any time. 
The Contractor shall enter on the chart the 
actual progress at such intervals as directed 
by the Contracting Officer, and shall immedi¬ 
ately deliver to the Contracting Officer three 
copies thereof. If the Contractor fails to 
submit a progress schedule within the time 
herein prescribed, the Contracting Officer 
may withhold approval of progress payment 
estimates until such time as the Contractor 
submits the required progress schedule. 

(b) If, in the opinion of the Contracting 
Officer, the Contractor faUs behind the prog¬ 
ress schedule, the Contractor shaU take such 
steps as may be necessary to improve his 
progress and the Contracting Officer may re¬ 
quire him to Increase the number of shifts, 
or overtime operations, days of work, or the 
amount of construction plant, or all of them, 
and to submit for approval such supplemen¬ 
tary schedule or schedules in chart form 
as may be deemed necessary to demonstrate 
the manner in which the agreed rate of prog¬ 
ress will be regained, all without additional 
cost to the Government. 
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(c) Failure of the Contractor to comply 
with the requirements of the Contracting 
Officer under this provision shall be grounds 
for determination by the Contracting Officer 
that the Contractor is not prosecuting the 
work with such diligence as will insure com¬ 
pletion within the time specified. Upon such 
determination the Contracting Officer may 
terminate the Contractor's right to proceed 
with the work, or any separable part thereof, 
in accordance with the clause of the con¬ 
tract entitled “Termination for Default- 
Damages for Delay-Time Extensions." 

§ 12—7.650—17 Special precautions for 
work at operating airports. 

Insert the following clause in contracts 
when work is to he performed at an 
operating airport: 

Special Precautions for Work at Operating 
Airports 

(a) When work is to be performed at an 
operating airport the Contractor must ar¬ 
range his work schedule so as not to interfere 
with flight operations. Such operations will 
take precedence over construction conveni¬ 
ence. Any operations of the Contractor which 
would otherwise interfere with or endanger 
the operations of aircraft shall be performed 
only at times and in the manner directed by 
the Contracting Officer. The Government will 
make every effort to reduce the disruption 
of the Contractor’s operation. 

(b) Unless otherwise specified by local reg¬ 
ulations, all areas in which construction op¬ 
erations are underway shall be marked by 
yellow flags during daylight hours and by 
red lights at other times. The red lights along 
the edge of the construction areas within the 
existing aprons shall be the electric type of 
not less than 100 watts intensity placed and 
supported as required. All other construction 
markings on roads and adjacent parking lots 
may be either electric or battery type lights. 
These lights and flags shall be placed so as 
to outline the construction areas and the dis¬ 
tance between any two flags or lights shall 
not be greater than 25 feet. The Contractor 
shall provide adequate watch to maintain 
the lights in working condition at all times 
other than daylight hours. The hour of be¬ 
ginning and the hour of ending of daylight 
will be determined by the Contracting Officer. 

(c) All equipment and materials in the 
construction areas or when moved outside 
the construction area shall be marked with 
airport safety flags during the day, and when 
directed by the Contracting Officer, with red 
obstruction lights at night. All equipment 
operating on the apron, taxiway, runway and 
intermediate areas after darkness hours shall 
have clearance lights in conformance with 
instructions from the Contracting Officer. No 
construction equipment shall operate within 
50 feet of aircraft undergoing fuel operations. 
Open flames are not allowed on the ramp 
except at times authorized by the Contract¬ 
ing Officer. 

(d) Trucks and other motorized equip¬ 
ment entering the airport or construction 
area shall do so only over routes determined 
by the Contracting Officer. Use of runways, 
aprons, taxiways or parking areas as truck 
or equipment routes will not be permitted 
unless specifically authorized for such use. 
Flagmen shall be furnished by the Contrac¬ 
tor at points on apron and taxiway for safe 
guidance of his equipment over these areas 
to assure right of way to aircraft. Areas and 
routes used during the contract must be 
returned to their original condition by the 
Contractor. The maximum speed allowed on 
the Airport shall be as established by the 
airport management. Vehicles shall be oper¬ 
ated so as to be under safe control at all 
times, weather and traffic conditions con¬ 
sidered. Vehicles must be equipped with head 
and toil lights during the hours of darkness. 
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§ 12—7.630—18 Quanlily surveys. 

(a) Except as provided in paragraph 
(b) of this section, insert the following 
clause in contracts containing unit price 
items where the specifications provide for 
payment based on surveys. 

Quantity Surveys 

(a) The Government shall make original 
and final surveys and make computations to 
determine the quantities of work performed 
or finally in place. 

(b) The Contractor shall make such sur¬ 
veys and computations as are necessary to 
determine the quantities of work performed 
or placed during each period for which a 
progress payment is to be made. All original 
field notes, computations and other records 
for the purpose of layout and progress sur¬ 
veys shall be recorded in duplicating field 
books, the original pages of which shall be 
furnished promptly in ring binders to the 
representatives of the Contracting Officer at 
the site of the work and shall be used by the 
Contracting Officer to the extent necessary 
in determining the proper amount of prog¬ 
ress payments due the Contractor. Unless 
waived by the Contracting Officer in each 
specific case, quantity surveys made by the 
Contractor shall be made under the direc¬ 
tion of a representative of the Contracting 
Officer. 

(b) When Government personnel may 
not be available, it may be advisable to 
require the contractor to make original 
and final quantity surveys as well as 
progress surveys. In this case, the follow¬ 
ing clause may be used in place of the 
clause in paragraph (a) of this section, 
with the approval of the head of the 
procuring activity or his designee. 

Quantity Surveys 

(a) The Contractor shall make such sur¬ 
veys and computations as are necessary to 
determine the quantities of work performed 
or placed during each period for which a 
progress payment is to be made. The Con¬ 
tractor shall also make original and final 
surveys. The Government will make such 
computations as are necessary to determine 
the quantities of work performed or finally 
in place. Unless waived by the Contracting 
Officer In each specific case, quantity surveys 
made by the Contractor shall be made under 
the direction of a representative of the 
Contracting Office. 

(b) All original field notes, computations 
and other records of the Contractor for the 
purposes of layout, original, progress and 
final surveys shall be recorded In duplicating 
field books, the original pages of which shall 
be furnished promptly in ring binders to the 
representative of the Contracting Officer at 
the site of the work and shall be used by 
the Contracting Officer to the extent neces¬ 
sary In determining the proper amounts of 
progress and final payments. 

§ 12—7.650—19 Layout of work. 

The following clause is authorized for 
use in construction contracts where ap¬ 
propriate. 

Layout of Work 

The Contractor shall lay out his work 
from Government established base lines and 
bench marks indicated on the drawings and 
shall be responsible for all measurements in 
connection therewith. The Contractor shall 
furnish, at his own expense, all stakes, 
templates, platforms, equipment, tools, and 
materials and labor as may be required in 
laying out any part of the work from the 
base lines and bench marks established by 
the Government. The Contractor will be 
held responsible for the execution of the 


work to such lines and grades as may be 
established or Indicated by the Contracting 
Officer. It shall be the responsibility of the 
Contractor to maintain and preserve all 
stakes and other marks established by the 
Contracting Officer until authorized to re¬ 
move them. If such marks are destroyed, by 
the Contractor or through his negligence 
prior to their authorized removal, they may 
be replaced by the Contracting Officer at his 
discretion. The expense of replacement will 
he deducted from any amounts due or to 
become due the Contractor. 

§ 12-7.650-20 Value engineering in¬ 
centive. 

When required by the instructions for 
its use in DOTPR 12-1.5202-2, insert the 
value engineering incentive clause set 
forth in DOTPR 12-1.5207-1. 

Subpart 12-7.50 —Clauses for Cost- 
Reimbursement Type Supply Con¬ 
tracts 

§ 12-7.3000 Scope. 

This subpart sets forth uniform con¬ 
tract clauses for use in cost-reimburse¬ 
ment type supply contracts. 

§ 12—7.5001 Required clauM*. 

The following clauses shall be inserted 
in all cost-reimbursement type supply 
contracts. 

§ 12—7.5001—1 Definitions. 

Insert the clause set forth in FPR 1- 
7.101-1. 

§ 12-7.5001-2 Changes. 

Changes 

(a) The Contracting Officer may at any 
time, by a written order, and without notice 
to the sureties, if any, make changes, with¬ 
in the general scope of this contract, in 
any one or more of the following: 

(1) Drawings, designs, or specifications, 
where supplies to he furnished are to be 
specially manufactured for the Government 
in accordance therewith; 

(ii) Method of shipment or packing; and 
(ill) Place of delivery. 

(b) If any such change causes an Increase 
or decrease in the estimated cost of, or the 
time required for, the performance of any 
part of the work under this contract, whether 
changed or not changed by any such order, 
or otherwise affects any other provision of 
this contract, tfn equitable adjustment shall 
be made: 

(1) In the estimated cost or delivery sched¬ 
ule, or both; 

(ii) In the amount of any fixed fee to be 
paid to the contractor; and 

(ill) In such other provisions of the con¬ 
tract as may be so affected, and the con¬ 
tract shall be modified in writing accordingly. 

Any claim by the Contractor for adjustment 
under this clause must be asserted within 
thirty (30) days from the date of receipt bv 
the Contractor of the notification of change: 
provided, however, without prejudicing the 
right to reject any claim asserted after tills 
time, that the Contracting Officer, if he de¬ 
cides that the facts Justify such action, may 
receive and act upon any such claim asserted 
at any time prior to final payment under this 
contract. Failure to agree to any adjustment 
shall be a dispute concerning a question of 
fact within the meaning of the clause of this 
contract entitled “Disputes.” However, ex¬ 
cept as provided In paragraph (c) below, 
nothing In this clause shall excuse the Con¬ 
tractor from proceeding with the contract as 
changed. 
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(c) Notwithstanding the provisions of 
paragraphs (a) and (b> above, the estimated 
cost of this contract and, if this contract Is 
incrementally funded, the funds allotted for 
the performance thereof, shall not be In¬ 
creased or deemed to be increased except 
by specific written modification of the con¬ 
tract Indicating the new contract estimated 
cost and. if this contract is incrementally 
funded, the new amount allotted to the 
contract. Until such modification Is made, 
the Contractor shall not bo obligated to 
continue performance or incur costs beyond 
the point established in the clause of this 
contract entitled “Limitation of Cost** or 
"Limitation of Funds.** 

In the foregoing clause, the period of 
"thirty - <30) days*’ within which any 
claim for adjustment must be asserted 
may be varied in accordance with Ad¬ 
ministration procedures. 

§ 12—7.5001—3 Limitation of cast or 
f unds. 

(a) The following clause shall be in¬ 
serted in all fully funded cost-reimburse¬ 
ment type supply contracts. 

Limitation or Cost 

(a) It is estimated that the total cost to 
the Government for the performance of this 
contract, exclusive of any fee, will not exceed 
the estimated cost set forth in the Schedule, 
and the Contractor agrees to use his best ef¬ 
forts to perform the work specified In the 
Schedule and all obligations under this con¬ 
tract within such estimated cost. If, at any 
time, the Contractor has reason to believe 
that the costs which he expects to Incur in 
the performance of this contract in the next 
succeeding sixty (60) days, when added to all 
casts previously Incurred, will exceed seventy- 
five percent (75%) of the estimated cost then 
set forth in the Schedule, or if. at any time, 
the Contractor lias reason to believe that the 
total cost to the Government for the per¬ 
formance of this contract, exclusive of any 
fee. will be greater or substantially less than 
the then estimated cost hereof, the Contrac¬ 
tor shall notify the Contracting Officer in 
writing to that effect, giving his revised esti¬ 
mate of such total cost for the performance 
of this contract. 

(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the 
Government Bhall not be obligated to reim¬ 
burse the Contractor for costs incurred in 
excess of the estimated cost set forth in the 
Schedule, and the Contractor shall not be 
obligated to continue performance under the 
contract (including actions under the Ter¬ 
mination clause) or otherwise to Incur costs 
lu excess of the estimated cost Bet forth in 
the Schedule, unless and until the Contract¬ 
ing Officer shall have notified the Contractor 
in writing that such estimated cost has been 
increased and shall have specified in such 
notice a revised estimated cost which shall 
thereupon constitute the estimated cost of 
performance of this contract. No notice, 
communication or representation in any 
other form or from any person other than 
the Contracting Officer shall affect the esti¬ 
mated cost of this contract. In the absence 
of the specified notice, the Government shall 
not be obligated to reimburse the Contractor 
for any costs in excess of the estimated cost 
set forth in the Schedule, whether those 
excess costs were incurred during the course 
of the contract or as a result of termination. 
When and to the extent that the estimated 
cost set forth in the Schedule has been in¬ 
creased, any costs Incurred by the Contractor 
Jn excess of the estimated cost prior to such 
increase shall be allowable to the same extent 
aB K such costs had been incurred after 
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the increase; unless the Contracting Officer 
issues a termination or other notice and di¬ 
rects that the Increase Is solely for the pur¬ 
pose of covering termination or other speci¬ 
fied expenses. 

(c) Change orders Issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Contractor 
to exceed the estimated cost set forth in the 
Schedule In the absence of a statement in 
the change order, or other contract modifica¬ 
tion, increasing the estimated cost. 

(d) In the event this contract is termi¬ 
nated or the estimated cost not Increased, 
the Government and the Contractor shall 
negotiate an equitable distribution of all 
property produced or purchased under the 
contract based upon the share of costs in¬ 
curred by each. 

<b> The following clause shall be used 
in all cost-reimbursement type supply 
contracts which are to be incrementally 
funded. 

Limitation op Funds 

(a) It is estimated that the cost to the 
Government for the performance of this con¬ 
tract will not exceed the estimated cost set 
forth in the Schedule, and the Contractor 
agrees to use his best efforts to perform the 
work specified in the .Schedule and all obliga¬ 
tions under this contract within such esti¬ 
mated cost. 

(b) The amount presently available for 
payment and allotted to this contract, the 
Items covered thereby, and the period of per¬ 
formance which it is estimated the allotted 
amount will cover, are specified in the Sched¬ 
ule. It is contemplated that from time to 
time additional funds will be allotted to this 
contract up to the full estimated cost set 
forth In the Schedule, exclusive of any fee. 
The Contractor agrees to perform or have 
performed work on this contract up to the 
point at which the total amount paid and 
payable by the Government pursuant to the 
terms of this contract approximates but does 
not exceed the total actually aUotted to the 
contract. 

(c) If at any time the Contractor has 
reason to believe that the costs which he 
expects to incur in the performance of this 
contract in the next succeeding sixty (60) 
days, when added to all costs previously in¬ 
curred, will exceed seventy-five percent 
(75%) of the total amount then allotted to 
the contract, the Contractor shall notify the 
Contracting Officer in writing to that effect. 
The notice shall state the estimated amount 
of additional funds required to continue per¬ 
formance for the period set forth in the 
Schedule. Sixty (60) days prior to the end 
of the period specified in tlie Schedule, the 
Contractor will advise the Contracting Officer 
in writing as to the estimated amount of 
additional funds, if any, that will be required 
for the timely performance of the work 
under the contract or for such further period 
as may be specified In the Schedule or other¬ 
wise agreed to by the parties. If, after such 
notification additional funds are not allotted 
by the end of the period set forth In the 
Schedule or an agreed date substituted 
therefor, the Contracting Officer will, upon 
written request by the Contractor, terminate 
this contract pursuant to the provisions of 
the Termination clause on such date. If the 
Contractor, in the exercise of his reasonable 
Judgment, estimates that the funds available 
will allow him to continue to discharge his 
obligations hereunder for a period extending 
beyond such date, he shall specify the later 
date in his request, and the Contracting 
Officer, In his discretion, may terminate this 
contract on that later date. 

(d) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the 
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Government shall not be obligated to re¬ 
imburse the Contractor for costs incurred 
in excess of the total amount from time to 
time allotted to the contract, and the Con¬ 
tractor shall not be obligated to continue 
performance under the contract (Including 
actions under the Termination clause) or 
otherwise to incur costs In excess of the 
amount allotted to the contract, unless and 
until the Contracting Officer has notified 
the Contractor in writing that such allot¬ 
ment amount has been increased and has 
specified In such notice an incroased amount 
constituting the total amount then allotted 
to the contract. To the extent the amount 
allotted exceeds the estimated cost set forth 
in the Schedule, such estimated cost shall be 
correspondingly Increased. No notice, com¬ 
munication or representation in any other 
form or from any person other than the 
Contracting Officer shall affect the amount 
allotted to this contract. In the absence of 
the specified notice, the Government shall 
not be obligated to reimburse the Contractor 
for any costs in excess of the total amount 
then allotted to the contract, whether those 
excess costs were Incurred during the course 
of the contract or as a result of termination. 
When and to the extent that the amount al¬ 
lotted to the contract has been increased, any 
costs incurred by the Contractor in excess 
of the amount previously allotted shall be 
allowable to the same extent as if such costs 
had been Incurred after such increase in 
the amount allotted; unless the Contract¬ 
ing Officer Issues a termination or other 
notice and directs that the increase is solely 
for the purpose of covering termination or 
other specified expenses. 

(e) Change orders issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Con¬ 
tractor to exceed the amount allotted In the 
Schedule In the absence of a statement in 
the change order, or other contractual modi¬ 
fication. Increasing the amount allotted. 

(f) Nothing In this clause shall affect the 
right of the Government to terminate this 
contract. In the event this contract is ter¬ 
minated. the Government and the Contrac¬ 
tor shall negotiate an equitable distribution 
of all property produced or purchased under 
the contract based upon the share of costs 
incurred by each. 

(g) In the event thAt sufficient funds are 
not allotted to this contract to allow comple¬ 
tion of the work contemplated by this con¬ 
tract, the Contractor shall be entitled to that 
percentage of the fee set forth in the Sched¬ 
ule equivalent to the percentage of comple¬ 
tion of the work contemplated by this con¬ 
tract. 

(c) In the foregoing clauses, the 
period of “sixty (60) days’* may be varied 
from 30 to 90 days and the percentage of 
“seventy-five percent (75%)“ may be 
varied from 75 percent to 85 percent. 

§ 12—7.5001—t Allowable rosi, fee, anil 
payment. 

(a) Except as provided in paragraph 
(b) of this section, insert the following 
clause. 

Allowable Cost, Fixed Fee, and Payment 

(a) For the performance of this contract, 
the Government shall pay to the Contractor— 

(I) The cost thereof (hereinafter referred 
to as “allowable oost'*) determined by the 
Contracting Officer to be allowable In accord¬ 
ance with— 

(A) Subpart 1-15.2 of Part 1-15 of the Fed¬ 
eral Procurement Regulations as in effect on 
thd date of this contract; and 

(B) The terms of this contract; and 

(II) Such fixed fee. if any, as may be pro¬ 
vided for in the Schedule. 
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(b) Once each month (or at more frequent 
Intervals, If approved by the Contracting 
Officer), the Contractor may submit to an 
authorized representative of the Contracting 
Officer, In such form and reasonable detail as 
such representative may require, an Invoice 
or public voucher supported by a statement 
of cost Incurred by the Contractor in the 
performance of this contract and claimed to 
constitute allowable cost. 

(c) Promptly after receipt of each invoice 
or voucher and statement of cost, the Gov¬ 
ernment shall, except as otherwise provided 
in this contract, subject to the provisions of 

(d) below, make payment thereon as ap¬ 
proved by the Contracting Officer. Payment 
of the fixed fee, If any, shall be made to the 
Contractor as specified in the Schedule; pro¬ 
vided, however, that after payment of eighty- 
five percent (85%) of the fixed fee set forth 
In the Schedule, the Contracting Officer may 
withhold further payment of fee until a re¬ 
serve shall have been set aside in an amount 
which he considers necessary to protect the 
Interest of the Government, but such reserve 
shall not exceed fifteen percent (15%) of the 
total fixed fee or one hundred thousand dol¬ 
lars ($100,000), whichever Is less. 

(d) At any time or times prior to final pay¬ 
ment under this contract, the Contracting 
Officer may have the invoices or vouchers and 
statements of cost audited. Each payment 
theretofore made shall be subject to reduc¬ 
tion for amounts included in the related in¬ 
voice or voucher which are found by the Con¬ 
tracting Officer, on the basis of such audit, 
not to constitute allowable cost. Any pay¬ 
ment may be reduced for overpayments, or 
Increased for underpayments, on preceding 
invoices or vouchers. 

(e) On receipt and approval of the Invoice 
or voucher designated by the Contractor as 
the “completion invoice", or “completion 
voucher" and upon compliance by the Con¬ 
tractor with all the provisions of this contract 
(including, without limitation, the provisions 
relating to patents and the provisions of (f) 
below), the Government shall promptly pay 
to the Contractor any balance of allowable 
cost, and any part of the fixed fee, which has 
been withheld pursuant to (c) above or 
otherwise not paid to the Contractor. The 
completion invoice or voucher shall be sub¬ 
mitted by the Contractor promptly following 
completion of the work under this contract 
but in no event later than one (1) year (or 
such longer period as the Contracting Officer 
may in his discretion approve in writing) 
from the date of such completion. 

(f) The Contractor agrees that any re¬ 
funds, rebates, credits, or other amounts 
(including any interest thereon) accruing to 
or received by the Contractor or any asslgneee 
under this contract shall be paid by the Con¬ 
tractor to the Government, to the extent that 
they are properly allocable to costs for which 
the Contractor has been reimbursed by the 
Government under this contract. Reasonable 
expenses incurred by the Contractor for the 
purpose of securing such refunds, rebates, 
credits, or other amounts shall be allowable 
costs hereunder when approved by the Con¬ 
tracting Officer. Prior to final payment under 
this contract, the Contractor and each 
assignee under this contract whose assign¬ 
ment is in effect at the time of final payment 
under this contract shall execute and 
deliver— 

(i) An assignment to the Government, in 
form and substance satisfactory to the Con¬ 
tracting Officer, of refunds, rebates, credits, 
or other amounts (including any interest 
thereon) properly allocable to costs for which 
the Contractor has been reimbursed by the 
Government under this contract; and 

(ii) A release discharging the Government, 
its officers, agents, and employees from all 
liabilities, obligations, and claims arising out 
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of or under this contract, subject only to the 
following exceptions— 

(A) Specified claims In stated amounts or 
In estimated amounts where the amounts 
are not susceptible of exact statement by the 
Contractor; 

(B) Claims, together with reasonable ex¬ 
penses incidental thereto, based upon liabili¬ 
ties of the Contractor to third parties arising 
out of the performance of this contract; pro¬ 
vided, that such claims are not known to the 
Contractor on the date of the execution of 
the release; and provided further that the 
Contractor gives notice of such claims In 
writing to the Contracting Officer not more 
than six (0) years after the date of the release 
or the date of any notice to the Contractor 
that the Government is prepared to make 
final payment, whichever is earlier; and 

(C) Claims for reimbursement of costs 
(other than expenses of the Contractor by 
reason of his indemnification of the Govern¬ 
ment against patent liability), including 
reasonable expenses incidental thereto, in¬ 
curred by the Contractor under the pro¬ 
visions of this contract relating to patents. 

(g) Any cost incurred by the Contractor 
under the terms of this contract which would 
constitute allowable cost under the provi¬ 
sions of this clause shall be included in de¬ 
termining the amount payable under this 
contract, notwithstanding any provisions 
contained in the specifications or other docu¬ 
ments incorporated In this contract by ref¬ 
erence, designating services to be performed 
or materials to be furnished by the Contrac¬ 
tor at his expense or without cost to the 
Government. 

(b) When, In accordance with FPR 
1-3.405-4, incentive revision of the fee in 
a cost-reimbursement type supply con¬ 
tract is to be provided, insert the follow¬ 
ing clause. Additional instructions for 
use of the clause are in paragraph (c) 
of this section. 

Allowable Cost, Incentive Fee, and 
Payment 

(a) (1) For the performance of this con¬ 
tract, the Government shall pay to the 
Contractor— 

(1) The cost thereof (hereinafter referred 
to as “allowable cost") determined by the 
Contracting Officer to be allowable in accord¬ 
ance with— 

(A) Subpart 1-15.2 of Part 1-15 of the Fed¬ 
eral Procurement Regulations as in effect on 
the date of this contract; and 

(B) The terms of this contract; and 

(U) A fee determined as provided in this 
contract. 

(2) The target co6t and target fee of this 
contract are set forth in the Schedule and 
shall be subject to adjustment in accordance 
with (h) and (i) below. As used throughout 
this contract the term— 

(i) "Target cost" means the estimated cost 
of this contract initially negotiated, adjusted 
In accordance with (h) below; and 

(li) "Target fee” means the fee which was 
initially negotiated on the assumption that 
this contract would be performed for a cost 
equal to the estimated cost of this contract 
Initially negotiated, adjusted in accordance 
with (h) below. 

(b) Once each month (or at more frequent 
intervals, if approved by the Contracting Of¬ 
ficer), the Contractor may submit to an au¬ 
thorized representative of the Contracting 
Officer, in such form and reasonable detail as 
such representative may require, an invoice 
or voucher supported by a statement of cost 
incurred by the Contractor in the perform¬ 
ance of this contract and claimed to con¬ 
stitute allowable cost. 

(c) Promptly after receipt of each invoice 
or voucher and statement of cost, the Gov¬ 


ernment shall, except as otherwise provided 
in this contract, subject to the provisions of 

(d) below, make payment thereon as ap¬ 
proved by the Contracting Officer. Normally, 
payment of fee shall be made to the Con¬ 
tractor as specified in the Schedule. However, 
when in the opinion of the Contracting Of¬ 
ficer, the Contractor's performance or cost 
indicates that target will not be achieved, 
the Government shall pay on the basis of 
such lesser fee as Is appropriate. Further, 
when the Contractor demonstrates that his 
performance or cost clearly indicates that he 
will earn a fee significantly in excess of tar¬ 
get fee, the Government may, in the sole dis¬ 
cretion of the Contracting Officer, pay on the 
basis of such higher fee as is appropriate. 
After payment of eighty-five percent (85%) 
of the applicable fee, the Contracting Officer 
may withhold further payment of fee until a 
reserve shall have been set aside in an 
amount which he considers necessary to pro¬ 
tect the interests of the Government, but 
such reserve shall not exceed fifteen percent 
(15%) of the total applicable fee or one 
himdred thousand dollars ($100,000) which¬ 
ever is less. 

(d) At any time or times prior to final 
payment under this contract, the Contract¬ 
ing Officer may have the invoices or vouchers 
and statements of cost audited. Each pay¬ 
ment theretofore made shall be subject to 
reduction for amounts included in the re¬ 
lated invoice or voucher which are found by 
the Contracting Officer, on the basis of such 
audit, not to constitute allowable cost. Any 
payment may be reduced for overpayments, 
or increased for underpayments, on preced¬ 
ing invoices or vouchers. 

(e) On receipt and approval of the in¬ 
voice or voucher designated by the Con¬ 
tractor as the “completion invoice" or “com¬ 
pletion voucher" and upon compliance by 
the Contractor with all the provisions oi 
this contract (including without limitation, 
the provisions relating to patents and the 
provisions of (f) below), the Government 
shall promptly pay to the Contractor any 
balance of allowable cost, and any part of 
the fee, which has been withheld pursuant 
to (c) above or otherwise not paid to the 
Contractor. The completion invoice or 
voucher shall be submitted by the Contrac¬ 
tor promptly following completion of the 
work under this oontract but in no event 
later than one (1) year (or such longer pe¬ 
riod as the Contracting Officer may In his 
discretion approve in writing) from the date 
of such completion. 

(f) The Contractor agrees that any re¬ 
funds, rebates, credits, or other amounts (in¬ 
cluding any interest thereon) accruing to or 
received by the ‘Contractor or any assignee 
under this contract shall be paid by the 
Contractor to the Government to the extent 
that they are properly allocable to costs for 
which the Contractor has been reimbursed 
by the Government under this contract. Rea¬ 
sonable expenses incurred by the Contractor 
for the purpose of securing such refunds, 
rebates, credits, or other amounts shall be 
allowable costs hereunder when approved by* 
the Contracting Officer. Prior to final pay¬ 
ment under this contract, the Contractor 
and each assignee under this contract whose 
assignment is in effect at the time of final 
payment under this contract shall execute 
and deliver— 

(i) An assignment to the Government, in 
form and substance satisfactory to the Con¬ 
tracting Officer, of refunds, rebates, credits, 
or other amounts (Including any Interest 
thereon) properly allocable to costs for 
which the Contractor has been reimbursed 
by the Government under this contract; and 

(ii) A release discharging the Government, 
Its officers, agents, and employees from all 
liabilities, obligations, and claims arising 
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out of or under this contract, subject only 
to the following exceptions— 

(Ai Specified claims in stated amounts 
or in estimated amounts where the amounts 
are not susceptible of exact statement by 
the Contractor; 

i B > Claims, together with reasonable ex¬ 
penses incidental thereto, based upon liabili¬ 
ties of the Contractor to third parties aris¬ 
ing out of the performance of this contract: 
Provided. That such claims are not known to 
the Contractor on the date of the execution 
of the release: And provided further. That 
the Contractor gives notice of such claims 
in writing to the Contracting Officer not 
more than six (6) years after the date of 
the release or the date of any notice to the 
Contractor that the Government is prepared 
to make final payment, whichever is earlier; 
and 

(Ci Claims for reimbursement of costs 
(other than expenses of the Contractor by 
reason of his Indemnification of the Govern¬ 
ment against patent liability). including rea¬ 
sonable expenses Incidental thereto, incurred 
by the Contractor under the provisions of 
this contract relating to patents. 

Except as provided in (J) below, payments 
under the assignment and claims excepted 
from the release shall be subject to adjust¬ 
ment by reason of the adjustment of fee in 
accordance with (1) below. 

(g) Any cost incurred by the Contractor 
under the terms of this contract which would 
constitute allowable cost under the provi¬ 
sions of this clause shall be included In 
determining the amount payable under this 
contract, notwithstanding any provisions 
contained in the specifications or other doc¬ 
uments incorporated in this contract by 
reference, designating services to be per¬ 
formed or materials to be furnished by the 
Contractor at his expense or without cost 
to the Government. 

ih) When the work under this contract 
(including any supplies or services which are 
ordered separately under, or otherwise added 
to. this contract) is Increased or decreased 
by contract modification or when any equi¬ 
table adjustment in the target cost Is author¬ 
ized under any other clause of this contract, 
equitable adjustments in the target cost, 
target fee, minimum fee. maximum fee. or 
any or all of them, as appropriate, shall be 
set forth in an amendment or supplemental 
agreement to this contract. 

(l) The fee payable hereunder shall be the 
target fee Increased by (insert Contractor’s 
participation) cents for every dollar by which 
the total allowable cost is less than the target 
cost or decreased by (insert Contractor’s 
participation) cents for every dollar by which 
the total allowable cost exceeds the target 
cost. In no event shall the fee be greater 

than-percent, nor less than_ 

percent, of the target cost; and. except as 
provided in (J) below, within these limits 
such fee shall be subject to adjustment, by 
reason of Increase or decrease of total allow¬ 
able cost, on account of payments under the 
assignment required by (f) (i) above, and 
claims excepted from the release required by 
(f)(ii) above. If this contract is terminated 
in its entirety, the portion of the target fee 
payable shall not be subject to an increase 
or decrease as provided in this paragraph. 
The terminations shall be otherwise accom¬ 
plished pursuant to other applicable provi¬ 
sions of this contract. 

(Ji For the purpose of the adjustment of 
the fee in accordance with (i) above, the 
term “total allowable cost” shall not include 
allowable costs arising out of: 

(1) Any of the causes covered by the clause 
hereof entitled “Excusable Delays” to the 
extent they are beyond the control and with¬ 
out the fault or negligence of the Contractor 
or any subcontractor; 
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(11) The taking effect, after the negotia¬ 
tion of the target cost of this contract, of a 
statute, court decision, written ruling or 
regulation which results in the Contractor’s 
being required to pay or bear the burden of 
any tax or duty, or increase in the rate 
thereof: 

(ill) Any direct cost attributed to the 
Contractor's assistance or participation in 
litigation as required by the Contracting 
Officer pursuant to a provision of this con¬ 
tract, including the furnishing of evidence 
and information requested pursuant to the 
olause hereof entitled “Notice and Assist¬ 
ance Regarding Patent and Copyright 
Infringement”; 

(iv) The procurement and maintenance of 
additional insurance not included in the 
target cost and required by the Contracting 
Officer or claims for reimbursement for lia¬ 
bilities to third persons pursuant to the 
clause hereof entitled “Insurance-Liability 
to Third Persons”; 

(v) Any claim, loss or damage resulting 
from a risk for which the Contractor has 
been relieved of liability pursuant to 
the clause hereof entitled “Government 
Property”. 

Except as otherwise specifically provided in 
this contract, all other allowable costs shall 
be included in the term “total allowable 
cost” for the purpose of the adjustment of 
the fee in accordance with (i) above. 

(In the event the contract calls for spare 
parts or other supplies and services which are 
to be ordered under a provisioning document 
or Government option, the following provi¬ 
sion (k) shall be included.) 

(k) Compensation for supplies (Including 
spare parts) and services which are to be 
furnished under this contract pursuant to 
a provisioning document or Government 
option shall be determined in accordance 
with the provisions of this clause notwith¬ 
standing any inconsistent provision in such 
provisioning document or Government 
option. 

(c> (1) In paragraph (f)(ii)(B) of 
the foregoing clauses, the period of 
years may be increased to correspond 
with any statutory period of limitation 
applicable to claims of third parties 
against the contractor: Provided, That a 
corresponding increase is made in the 
period of retention of records required in 
paragraph (d) of the clause set forth in 
FPR 1-1.701-10. 

<2> With respect to paragraph (c) of 
the clause set forth in paragraph (b) of 
this section generally, the payment of 
fee provisions in the Schedule should be 
based on target fee. 

(3) In the case of cost-sharing con¬ 
tracts and cost-reimbursement type 
supply contracts without fee — 

(i) Insert the following sentence in 
lieu of the second sentence of para¬ 
graph (c) of the clause set forth above, 
except that, if the contract does not pro¬ 
vide for cost-sharing, delete the paren¬ 
thetical references to the Government's 
share: 

After payment of an amount equal to 
eighty percent (80%) of (the Government’6 
share of) the total estimated cost of per¬ 
formance of this contract set forth in the 
Schedule, the Contracting Officer may with¬ 
hold further payment on account of allow¬ 
able cost until a reserve shall have been set 
aside in an amount which he considers neces¬ 
sary to protect the interests of the Govern¬ 
ment, but such reserve shall hot exceed one 
percent (1%) of (the Government's share 
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of) such total estimated cost or one hun¬ 
dred thousand dollars ($100,000). whichever 
is less. 

(ii) Delete the words “and any part of 
the fixed fee” from paragraph (e) of the 
clause set forth in paragraph (a) of this 
section; 

(ill) In contracts which provide for 
cost-sharing change paragraph (a) of 
the clause set forth in paragraph (a) of 
this section as follows: 

(cO The allowability of costs incurred 
in the performance of this contract shall 
be determined by the Contracting Offi¬ 
cer in accordance with— 

(1) Subpart 1-15.2 of Part 1-15 of 
the Federal Procurement Regulations as 
in effect on the date of this contract; 
and 

(2) The terms of this contract, 
and 

(iv) Change the title of the clause 
set forth in paragraph (a) of this sec¬ 
tion to “Allowable Cost and Payment”. 

(4) The Contracting Officer shall de¬ 
termine to his satisfaction that the esti¬ 
mated cost of the contract initially 
negotiated does not include amounts for 
the contingencies identified in para¬ 
graph (j) of the clause set forth in 
paragraph (b) of this section. 

(5) The amount to be withheld un¬ 
der paragraph (c) of the clauses shall 
normally be the maximum authorized 
by the clause except that the Contract¬ 
ing Officer may, if he believes that such 
amount exceeds the amount necessary 
to protect the interests of the Govern¬ 
ment, review the status of all funds be¬ 
ing withheld from the Contractor under 
the particular contract concerned and 
under any other contract with the Con¬ 
tractor. The Contracting Officer shall 
decide whether to reduce the rate of 
withholding or whether to release a por¬ 
tion of the amount already reserved 
under the contract, as appropriate. 

§ 12—7.5001—5 Inspection of supplier 
and correction of defects. 

Inspection op Supplies and Correction 
op Defects 

(a) AU supplies (which term throughout 
this clause Jncludes without limitation raw 
materials, components, intermediate assem¬ 
blies, and end products) shall be subject to 
inspection and test by the Government, to 
the extent practicable at all times and places 
including the period of manufacture, and 
in any event prior to acceptance. The Con¬ 
tractor shall provide and maintain an in¬ 
spection system acceptable to the Govern¬ 
ment covering the supplies, fabricating 
methods, and special tooling hereunder. The 
Government, through any authorized rep¬ 
resentative, may Inspect the plant or plants 
of the Contractor or of any of his subcon¬ 
tractors engaged in the performance of this 
contract. If any inspection or test is made 
by the Government on the premises of the 
Contractor or a subcontractor, the Contrac¬ 
tor shall provide and shall require subcon¬ 
tractors to provide all reasonable faculties 
and assistance for the safety and conveni¬ 
ence of the Government inspectors in the 
performance of their duties. All Inspections 
and tests by the Government shall be per¬ 
formed in such a manner as will not unduly 
delay the work. Except as otherwise pro¬ 
vided In this contract, acceptance of any 
supplies or lots of supplies shall be made 
as promptly as practicable after delivery 
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thereof and shall be deemed to have been 
made no later than sixty (60) days after 
the date of such delivery, If acceptance has 
not been made earlier within such period. 

(b) At any time during performance of 
this contract, but not later than six (6) 
months (or such other period as may be 
provided in the Schedule) after acceptance 
ct the supplies or lots of supplies last de¬ 
livered in accordance with the requirements 
of this contract, the Government may re¬ 
quire the Contractor to remedy by correc¬ 
tion or replacement, as directed by the 
Contracting Officer, any supplies or lots of 
supplies which at the time of delivery thereof 
are defective in material or workmanship 
or otherwise not in conformity with the re¬ 
quirements of this contract. Except as other¬ 
wise provided In paragraph (c) hereof, the 
cost of any such replacement or correction 
shall be included In Allowable Co6t deter¬ 
mined as provided In the clause of this con¬ 
tract entitled “Allowable Cost, Fixed Fee 
and Payment,” but no additional fee shall 
be payable with respect thereto. Such sup¬ 
plies or lots of supplies shall not be tendered 
thereafter for acceptance unless the former 
requirement of correction is disclosed. If 
the Contractor fails to proceed with reason¬ 
able promptness to replace or correct such 
supplies or lots of supplies, the Government 

(i) may by contract or otherwise replace or 
correct such supplies and charge to the 
Contractor any increased cost occasioned the 
Government thereby, or may reduce any 
fixed fee payable under this contract (or 
require repayment of any fixed fee there¬ 
tofore paid) in such amount as may be 
equitable under the circumstances, or (il) 
in the case of supplies not delivered, may 
require the delivery of such supplies, and 
shall have the right to reduce any fixed 
fee payable under this contract (or to re¬ 
quire repayment of any fixed fee theretofore 
paid) in such amount as may be equitable 
under the circumstances, or (lii) may termi¬ 
nate this contract for default as provided 
in the clause of tills contract entitled “Ter¬ 
mination”. Failure to agree to the amount of 
any such increased cost to be charged to 
the Contractor or to such reduction in, or 
repayment of. the fixed fee shall be a dis¬ 
pute concerning a question of fact within 
the meaning of the clause of this contract 
entitled “Disputes.” 

(c) Notwithstanding the provisions of 
paragraph (b) hereof, the Government may 
at any time require the correction or re¬ 
placement by the Contractor, without cost 
to the Government, of supplies or lots of 
supplies which are defective in material or 
workmanship, or otherwise not in conformity 
with the requirements of this contract, if 
such defects or failures are due to fraud, 
lack of good faith or willful misconduct 
on the part of any of the Contractor's direc¬ 
tors or officers, or on the part of any of his 
managers, superintendents, or other equiv¬ 
alent representatives, who has supervision 
or direction of (i) all or substantially all 
of the Contractor's business, or (il) all or 
substantially all of the Contractor’s opera¬ 
tions at any one plant or separate location 
In which this contract is being performed, 
or (lii) a separate and complete major in¬ 
dustrial operation In connection with the 
performance of this contract. TheXSovern- 
ment may at any time also require correc¬ 
tion or replacement by the Contractor, 
without cost to the Government, of any such 
defective supplies or lots of supplies If the 
defects or failures are caused by one or more 
Individual employees selected or retained by 
the Contractor after any such, supervisory 
personnel has reasonable grounds to believe 
that such employee Is habitually careless or 
otherwise unqualified. 

(d) Corrected supplies or replaced sup¬ 
plies 6hall be subject to the provisions of 
this clause in the same manner and to the 
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same extent as supplies originally delivered 
tinder this contract. 

(e) The Contractor shall make his records 
of all inspection work available to the Gov¬ 
ernment during the performance of this 
contract and for such longer period as may 
be specified In this contract. 

(f) Except as provided In tills clause and 
as may be provided in the Schedule, the 
Contractor shall have no obligation or lia¬ 
bility to correct or replace supplies or lots 
of supplies which at the time of delivery are 
defective in material or workmanship or 
otherwise not in conformity with the re¬ 
quirements of this contract. 

(g) Except as otherwise provided in the 
Schedule, the Contractor’s obligation to cor¬ 
rect or replace Government-furnished prop¬ 
erty (which is property in the possession of 
or acquired directly by the Government and 
delivered or otherwise made available to the 
Contractor) shall be governed by the provi¬ 
sions of the clause of this contract entitled 
“Government Property”. 

§ 12—7.5001—6 Alignment of claim*. 

Insert the clause set forth In PPR 
1-30.703 under the conditions contained 
therein. 

§ 12—7.3001—7 Examination of records 
by Comptroller General. 

Insert the clause set forth in FPR 
1-7.101-10. 

§ 12—7.5001—8 Subcontracts. 

Subcontracts 

(a) The Contractor shall give advance 
notification to the Contracting Officer of 
any proposed subcontract hereunder which 
(1) is cost-reimbursement type, time and 
materials or labor-hour, or (ii) is fixed-price 
type and exceeds in dollar amount either 
$25,000 or five percent (6%) of the total 
estimated cost of this contract, or (ill) pro¬ 
vides for the fabrication, purchase, rental, 
installation, or other acquisition of special 
test equipment having a value in excess of 
$1.000 or of any Items of industrial facilities. 

(b) In the case of a proposed subcontract 
which (i) is cost-reimbursement type, time 
and materials or labor-hour, and would in¬ 
volve an estimated amount in excess of $10- 
000, including any fee. or (ii) is proposed to 
exceed $100,000, or (iii) is one of a number 
of subcontracts under this contract with a 
single subcontractor for the same or related 
supplies or services which, in the aggregate 
are expected to exceed $100,000; the advance 
notification required by (a) above shall 
Include; 

(1) A description of the supplies or serv¬ 
ices to be called for by the subcontract; 

(2) Identification of the proposed sub¬ 
contractor and an explanation of why and 
how the proposed subcontractor was se¬ 
lected, including the degree of competition 
obtained; 

(3) The proposed subcontract price, to¬ 
gether with the Contractor's oost or price 
analysis thereof: 

(4) The subcontractor's current, complete, 
and accurate cost or pricing data and Cer¬ 
tificate of Current Cost or Pricing Data, 
when such data and certificate are required, 
by other provisions of this contract, to be 
obtained from the subcontractor; and 

(6) Identification of the type of subcon¬ 
tract to be used. 

(c) The Contractor shall obtain the writ¬ 
ten consent of the Contracting Officer prior 
to placing any subcontract for which ad¬ 
vance notification Is required under (a) 
above. The Contracting Officer may, in his 
discretion, ratify in writing any such sub¬ 
contract; such action shall constitute the 
consent of the Contracting Officer as re¬ 
quired by this paragraph (c). 


(d) The Contractor agrees that no sub¬ 
contract placed under this contract shall 
provide for payment on a cost-plus-a-per- 
centage-of-coet basis. 

(e) The Contracting Officer may. in his 
discretion, specifically approve In writing 
any of the provisions of a subcontract. How¬ 
ever, such approval or the consent of the 
Contracting Officer obtained as required by 
this clause shall not be construed to consti¬ 
tute a determination of the allowability of 
any cost under this contract, unless such ap¬ 
proval specifically provides that it consti¬ 
tutes a determination of the allowability of 
such cost. 

(f) The Contractor shall give the Con¬ 
tracting Officer immediate notice In writing 
of any action or suit filed, and prompt no¬ 
tice of any claim made against the Contrac¬ 
tor by any subcontractor or vendor which, 
in the opinion of the Contractor, may result 
in litigation, related In any way to this con¬ 
tract with respect to which the Contractor 
may be entitled to reimbursement from the 
Government, 

(g) Notwithstanding (c) above, the Con¬ 
tractor may enter into subcontracts within 
(1) and (ii) of (a) above without the con¬ 
sent of the Contracting Officer if the Con¬ 
tracting Officer has approved in writing the 
Contractor’s procurement system and the 
subcontract is within the scope of the ap¬ 
proval. 

§ 12—7.5001—9 Utilization of small busi¬ 
ness concerns. 

In accordance with FPR 1-1.710-3 (a) 
and (b), insert one or both of the clauses. 

§ 12—7.5001—10 Termination. 

Insert the clause set forth in FPR 
1-8.702. 

§ 12-7.5001-11 Excusable delays. 

Insert the clause set forth in FPR 
1-8.702. 

§ 12—7.5001—12 Disputes. 

Insert the clause set forth in FPR 
1-7.101-12. 

§ 12—7.5001—13 Convict labor. 

In accordance with FPR 1-12.202, in¬ 
sert the clause in FPR 1-12.203. 

§ 12—7.5001—14 Contract Work Hours 
Standards Act^-overtime compensa¬ 
tion. 

In accordance with FPR 1-12.302, in¬ 
sert the clause set forth in FPR 1-12.303. 

§ 12-7.5001-15 Walsh-Healey Public 
Contracts Act. 

In accordance with FP R 1-1 2.602. in¬ 
sert the clause set forth in FPR 1-12.605. 

§ 12—7.5001—16 Equal opportunity. 

In accordance with FPR 1-12.803-1. 
insert the clause set forth in FPR 
1-12.803-2. 

§ 12—7.5001—17 Officials not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19. 

§ 12—7.5001—18 Covenant against con¬ 
tingent fees. 

In accordance with FPR 1-1.501, in¬ 
sert the clause set forth in FPR 1-1.503. 

§ 12-7.5001-19 [Reserved] 

§ 12—7.5001—20 Insurance—liability to 
third persons. 
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Insurance—Liability to Third Persons 

(a) The Contractor shall procure and 
thereafter maintain workmen’s compensa¬ 
tion. employer’s liability, comprehensive gen¬ 
eral liability (bodily injury) and comprehen¬ 
sive automobile liability (bodily injury and 
property damage) insurance, with respect to 
performance under tills contract, and such 
other insurance as the Contracting Officer 
may from time to time require with respect 
to performance under this contract: Pro¬ 
vided. That the Contractor may. with the 
approval of the Contracting Officer, maintain 
a self-insurance program: And provided fur¬ 
ther. That with respect to workmen's com¬ 
pensation the Contractor is qualified pursu¬ 
ant to statutory authority. All insurance 
required pursuant to the provisions of this 
paragraph shall be in such form, in such 
amount, and for such periods of time, as the 
Contracting Officer may from time to time 
require or approve, and with insurers ap¬ 
proved by the Contracting Officer. 

(b) The Contractor agrees, to the extent 
and In the manner required by the Contract¬ 
ing Officer, to submit for the approval of the 
Contracting Officer any other insurance 
maintained by the Contractor in connection 
with the performance of this contract and 
for which the Contractor seeks reimburse¬ 
ment hereunder. 

(c) The Contractor shall be reimbursed: 

(1) For the portion allocable to this contract 
of the reasonable cost of insurance as re¬ 
quired or approved pursuant to the provi¬ 
sions of this clause, and (2) for liabilities 
to third persons for loss of or damage to 
property (other than property (i) owned, 
occupied or used by the Contractor or rented 
to the Contractor or (ii) in the care, custody, 
or control of the Contractor), or for death 
or bodily injury, not compensated by in¬ 
surance or otherwise, arising out of 
the performance of this contract, whether 
or not caused by the negligence of the Con¬ 
tractor, his agents, servants or employees: 
Provided. Such liabilities are represented by 
final Judgments or by settlements approved 
in writing by the Government and expenses 
incidental to such liabilities, except liabili¬ 
ties (a) for which the Contractor is other¬ 
wise responsible under the express terms of 
the clause or clauses, if any, specified In the 
Schedule, or (b) with respect to which the 
Contractor has failed to insure as required 
or maintain insurance as approved by the 
Contracting Officer or (c) which results from 
willful misconduct or lack of good faith on 
the part of any of the Contractor’s directors 
or officers, or on the part of any of its 
managers, superintendents, or other equiva¬ 
lent representatives, who has supervision or 
direction of (1) all or substantially all of 
the Contractor’s business, or (2) all or sub¬ 
stantially all of the Contractor’s operations 
at any one plant or separate location in 
which this contract is being performed, or 
(3) a separate and complete major Industrial 
operation in connection with the perform¬ 
ance of this contract. The foregoing shall not 
restrict the right of the Contractor to be 
reimbursed for the cost of Insurance main¬ 
tained by the Contractor in connection with 
the performance of this contract, other than 
insurance required to be submitted for ap¬ 
proval or required to be procured and main¬ 
tained pursuant to the provisions of this 
clause: Provided, Such cost would constitute 
allowable cost under the clause of this con¬ 
tract entitled ‘'Allowable Cost, Fixed Fee and 
Payment.” 

(di The Contractor shall give the Govern¬ 
ment or its representatives immediate notice 
of any suit or action filed, and prompt 
notice of any claim made, against the Con¬ 
tractor arising out of the performance of this 
contract, the cost and expense of which may 
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be reimbursable to the Contractor under the 
provisions of this contract, and the risk of 
which is then uninsured or in which the 
amount claimed exceeds the amount of cov¬ 
erage. The Contractor shall furnish immedi¬ 
ately to the Government copies of all perti¬ 
nent papers received by the Contractor. If 
the amount of the liability claimed exceeds 
the amount of coverage, the Contractor shall 
authorize representatives of the Government 
to collaborate with counsel for the insurance 
carrier, if any. in settling or defending such 
claim. If the liability is not insured or cov¬ 
ered by bond, the Contractor shall, If re¬ 
quired by the Government, authorize repre¬ 
sentatives of the Government to settle or 
defend any such claim and to represent the 
Contractor in or take charge of any litigation 
in connection therewith; Provided . That the 
Contractor may, at his own expense, be asso¬ 
ciated with the representatives of the Gov¬ 
ernment in the settlement or defense of any 
such claim or litigation. 

§ 12—7.5001—21 Authorization ami con¬ 
sent. 

Insert the clause set forth in DOTPR 
12-9.6106-1. 

§ 12—7.5001—22 Notice and assistance 
regarding patent and copyright in- 
f ringement. 

In accordance with DOTPR 12-9.6108, 
insert the clause set forth in FPR 1-7.- 
101-13. 

§ 12—7.5001—23 Utilization of concerns 
in labor surplus areas. 

In accordance with FPR 1-1.805. In¬ 
sert one or both of the clauses set forth 
in FPR 1-1.805-3. 

§ 12—7.5001—21 Payment for overtime 
premiums. 

(a> Insert the following clause. Addi¬ 
tional instructions for its use are con¬ 
tained in paragraph (b) of this section. 

Payment for Overtime Premiums 

(a) Allowable cost shall not Include any 
amount on account of overtime premiums 
except when paid for work: 

(1) Necessary to cope with emergencies 
such as those resulting from accidents, nat¬ 
ural disasters, breakdowns of production 
equipment, or occasional production bottle¬ 
necks of a sporadic nature; 

(2) By indirect labor employees such as 
those perform protection, transportation, 
maintenance, standby plant protection, op¬ 
eration of utilities, or accounting; 

(3) In the performance of tests, industrial 
processes, laboratory procedures, loading or 
unloading of transportation media, and op¬ 
erations in flight or afloat, which are con¬ 
tinuous in nature and cannot reasonably be 
interrrupted or otherwise completed; or 

(4) Which will result in lower cost to the 
Government. 

(b) The cost of overtime premiums other¬ 
wise allowable under (a) above shall be al¬ 
lowed only to the extent the amount thereof 
is reasonable and properly allocable to the 
work under this contract. 

(c) Any request for overtime will be for 
all overtime which can be estimated with rea¬ 
sonable certainty shall be used for the re¬ 
mainder of the contract, and shall contain 
the following: 

(1) Identification of the work unit, such 
as the department or section in which the 
requested overtime will be used, together 
with present workload, manning and other 
data of the affected unit, sufficient to per¬ 
mit an evaluation by the Contracting Offi¬ 
cer of the necessity for the overtime; 
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(2) Tiie effect that denial of the request 
will have on the delivery or performance 
schedule of the contract; 

(3) Reasons why the required work cannot 
be performed on the basis of utilizing mul¬ 
tishift operations or by the employment of 
additional personnel; and 

(4) The extent to which approval of over¬ 
time would affect the performance or pay¬ 
ments in connection with any other Govern¬ 
ment contracts, together with any identifica¬ 
tion of such a.'ected contracts. 

(b) If a specific dollar amount was 
agreed to during negotiations as repre¬ 
senting the overtime premiums applica¬ 
ble to overtime not reimbursable under 
the exceptions contained in paragraph 
(a) of the clause, the following para¬ 
graph (d) shall be added to the clause: 

(d) The Contractor is authorized to per¬ 
form overtime, in addition to that performed 
under paragraph (a) above, to the extent 
that the overtime premium does not exceed 
$- 

§ 12—7.5001—25 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-11. 

§ 12—7.5001—26 Notice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9. 

§ 12-7.5001-27 [Reserved] 

§ 12—7.5001—28 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12—7.5001—29 Priorities, allocations, 
and allotments. 

Insert the clause set forth in DOTPR 
12-7.150-3. 

§ 12-7.5001-30 New material. 

Insert the clause set forth in DOTPR 
12-7.150-2. 

§ 12—7.5001—31 Interpretation or mod¬ 
ification. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5002 Glauses to lie used when 
applieuhle. 

The following clauses shall be included 
in the contract when their use is appro¬ 
priate. 

§ 12—7.5002—1 liny American Act. 

Insert the clause set forth in FPR 
1-6.104-5 in accordance with the instruc¬ 
tions for its use. 

§ 12—7.5002—2 Renegotiation. 

Insert the clause set forth in DOTPR 
12-7.151-12 in accordance with the in- . 
structions contained therein. 

§ 12—7.5002—3 Military security require¬ 
ments. 

When required by DOTPR 12-1.351, 
insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 as modi¬ 
fied by ASPR 7-204.12. 

§ 12—7.5002—4 Negotiated overhead 
rates. 

Insert the clause set forth in FPR 1- 
3.704-1 or the appropriate clause set 
forth in FPR 1-3.704-2. 
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g 12—7.5002—5 Changes to niahe-or-huy 
program. 

In accordance with FPR 1-3.902-3, in¬ 
sert the clause set forth therein. 

§ 12—7.5002—6 Required source for 
jewel bearings. 

In accordance with FPR 1-1.319, insert 
the clause contained therein. 

§ 12—7.5002—7 Value engineering. 

A value engineering incentive clause 
shall be included in the contract in ac¬ 
cordance with the instructions for its use 
in DOTPR 12-1.5202-2. 

§ 12-7.5002-8 Multiyear procurement. 

The clauses set forth in DOTPR sub¬ 
part 12-1.55 shall be included in all con¬ 
tracts under the multiyear procurement 
method in accordance with the instruc¬ 
tions contained therein. 

§ 12—7.5002—9 Patent indemnity. 

In accordance with DOTPR 12-9.6107, 
insert the clause or clauses contained 
therein. 

§ 12—7.5002—10 Aluminum. 

In accordance with FPR 1-5.1001-1. 
insert the clause set forth in FPR 1- 
5.1001-2. 

g 12—7.5002—11 Stop work orders. 

The clause set forth in DOTPR 12- 
7.151-8 may be included in any cost- 
reimbursement type contract under the 
conditions described therein: Provided, 
The clause is modified as follows: 

(a) The words “the ‘Termination for 
Convenience’ clause of this contract” 
shall be changed to read “the ‘Termina¬ 
tion* clause of the contract”; and 

(b) The words “an equitable adjust¬ 
ment shall be made in the delivery sched¬ 
ule or contract price, or both” shall be 
changed to read “an equitable adjust¬ 
ment shall be made in the delivery sched¬ 
ule, the estimated cost, the fee, or a com¬ 
bination thereof, and in any other provi¬ 
sions of the contract that may be 
affected.” 

g 12—7.5002—12 Competition in subcon¬ 
tracting. 

Insert the following clause in all nego¬ 
tiated contracts over $10,000: 

Competition in Subcontracting 

The Contractor shall select subcontractors 
(Including suppliers) on a competitive basis 
to the maximum practical extent consistent 
with the objectives and requirements of the 
contract. 

g 12—7.5002—13 Audii and records. 

Insert the clause set forth in FPR 1- 

3.814- 2 (c) in accordance with the in¬ 
structions for its use. 

g 12—7.5002—I t Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 1- 

3.814- 1 (a) in accordance with the in¬ 
structions for its use. 

g 12—7.5002—15 Subcontractor cot and 
pricing data. 

Where the clause in FPR 1-3.814-1 (a) 
is included in the contract, the clause in 
FPR 1-3.814-3 ( a) also shall be included. 

FEDERAL 
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g 12-7.5002-16 Government property. 

Insert the following clause in the con¬ 
tract when the Contractor is to be fur¬ 
nished, or the contractor is to acquire. 
Government property: 

Government Property 

(a) Property administration. The Con¬ 
tractor shall establish and administer a sys¬ 
tem to control, protect, preserve, and main¬ 
tain Government property In his possession 
or under his control or that of his subcon¬ 
tractors. Such a system must be satisfactory 
to the Contracting Officer, and in accordance 
with this clause and any other requirements 
of the contract. 

(b) Government-furnished property. (1) 
The Government shall deliver to the Con¬ 
tractor, for use In connection with and under 
the terms of this contract, the property de¬ 
scribed as Government-furnished property in 
the Schedule or specifications, together with 
such related data and Information as the 
Contractor may request and as may reason¬ 
ably be required for the Intended use of 
such property (hereinafter referred to as 
"Government-furnished property"). 

(2) The delivery or performance dates for 
the supplies or services to be furnished by 
the Contractor under this contract are based 
upon the expectation that Government- 
furnished property suitable for use will be 
delivered to the Contractor at the time stated 
in the Schedule or, if not so stated, in 
sufficient time to enable the Contractor to 
meet such delivery or performance dates. 

(3) If the Schedule does not state a date 
when Government-furnished property will be 
delivered, the Contractor shall notify the 
Contracting Officer in writing of the date by 
which he requires such property to meet the 
contract delivery or performance dates. The 
Contractor shall allow a minimum of 30 days 
for delivery of Government-furnished prop¬ 
erty. unless a different time is specified in 
the Schedule. If not received 5 days before 
the date it is required by the Contractor, the 
Contracting Officer shall be so notified. 

(4) If Government-furnished property is 
not delivered to the Contractor by the date 
specified In the Schedule, or by the date 
specified by the Contractor pursuant to (3) 
above, the Contracting Officer shall, upon 
timely request made by the Contractor, make 
a determination of the delay, if any, occa¬ 
sioned the Contractor and shall equitably 
adjust the estimated cost, fixed fee. or de¬ 
livery or performance dates, or all of them, 
and any other contractual provisions affected 
by any such delay. In accordance with the 
procedures of the "Changes" clause of this 
contract. 

(5) In the- event that Government- 
furnished property is received by the Contrac¬ 
tor in a condition not suitable for Intended 
use (except for such property furnished "as 
is" or otherwise specified), the Contractor 
shall, upon receipt thereof, notify the Con¬ 
tracting Officer of such fact and, as directed 
by the Contracting Officer, either (l) return 
such property at the Government's expense or 
otherwise dispose of the property, or (11) 
effect repairs or modifications. Upon com¬ 
pletion of (1) or (11) above, the Contracting 
Officer upon request of the Contractor shall 
equitably adjust the estimated cost, fixed 
fee, or delivery or performance dates, or all 
of them, and any other contractual provisions 
affected by the return or disposition, or the 
repair or modification In accordance with the 
procedures of the "Changes” clause of this 
contract. 

(6) The foregoing provisions for adjust¬ 
ment are exclusive and the Government shall 
not be liable to suit for breach, of contract 
by reason of any delay In delivery of 
Government-furnished property or delivery 
of such property in a condition not suitable 
for its intended use. 
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(c) Changes in Government- furnished 
property. (1) By notice In writing, the Con¬ 
tracting Officer may (i) decrease the prop¬ 
erty provided or to be provided by the 
Government under this contract, or (ii) sub¬ 
stitute other Government-owned property 
for property to be provided by the Govern¬ 
ment or to be acquired by the Contractor for 
the Government under this contract. The 
Contractor shall promptly take such action 
as the Contracting Officer may direct with 
respect to the removal and shipping of prop¬ 
erty covered by such notice. 

(2) In the event of any decrease in or 
substitution of property pursuant to sub- 
paragraph (1) above, or any withdrawal of 
authority to use property provided under any 
other contract or lease, which property the 
Government had agreed in the Schedule to 
make available for the performance of this 
contract, the Contracting Officer, upon the 
written request of the Contractor (or on his 
own initiative if the substitution of prop¬ 
erty causes a decrease In the cost of per¬ 
formance), shall equitably adjust such 
contractual provisions as may be affected by 
the decrease, substitution, or withdrawal, in 
accordance with the procedures provided for 
in the "Changes" clause of this contract. 

(d) Title to property. Title to the Govern¬ 
ment-furnished property shall remain in the 
Government. Title to all property purchased 
by the Contractor, for the cost of which the 
Contractor Is entitled to be reimbursed as 
a direct item of cost under this contract, 
shall pass to and vest In the Government 
upon delivery of such property by the vendor. 
Title to other property, the cost of which is 
reimbursable to the Contractor under the 
contract, shall pass to and vest in the Gov¬ 
ernment upon (i) Issuance for use of such 
property in the performance of this con¬ 
tract, or (ii) commencement of processing or 
use of such property in the performance of 
this contract, or (ill) reimbursement of the 
cost thereof by the Government, whichever 
occurs first. All Government-furnished prop¬ 
erty, together with all property acquired by 
the Contractor title to which vests in the 
Government under this paragraph, is sub¬ 
ject to the provisions of this clause and Is 
hereinafter collectively referred to as "Gov¬ 
ernment property." Title to Government 
property shall not be affected by the incor¬ 
poration or attachment thereof to any prop¬ 
erty not owned by the Government, nor shall 
such Government property, or any part 
thereof, be or become a fixture or lose its 
Identity as personality by reason of affixation 
to any realty. 

(e) Use of Government property. The Gov¬ 
ernment property shall, unless otherwise pro¬ 
vided herein or approved by the Contracting 
Officer, be used only for the performance of 
this contract. 

(f) Maintenance and repair of Government 
property. The Contractor shall maintain and 
administer, in accordance with sound in¬ 
dustrial practice, a program for the main¬ 
tenance. repair, protection, and preservation 
of Government property, while in custody of 
the Contractor. In the event that any damage 
occurs to Government property the risk of 
which has been assumed by the Government 
under this contract, the Government shall 
replace such Items or the Contractor shall 
make such repair of the property as the 
Government directs; provided however, that 
if the Contractor cannot effect such repair 
within the time required, the Contractor shall 
dispose of such property in the manner 
directed by the Contracting Officer. The con¬ 
tract price includes no compensation to the 
Contractor for the performance of any re¬ 
pair or replacement for which the Govern¬ 
ment Is responsible, and an equitable ad¬ 
justment will be made In any contractual 
provisions affected by such repair or replace¬ 
ment of Government property made at the 
direction of the Government, In accordance 
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with the procedures provided for In the 
•Changes’' clause of this contract. Where re¬ 
placement parts are provided at the expense 
of the Government, the parts which are dis¬ 
placed remain the property of the Govern¬ 
ment. Any repair or replacement for which 
the Contractor is responsible under the pro¬ 
visions of this contract shall be accomplished 
by the Contractor at his own expense. 

<g) Risk of lass, damage. (1) The Con¬ 
tractor shall not be liable for any loss of 
or damage to the Government property, or 
for expenses incidental to such loss or dam¬ 
age. except that the Contractor shall be 
responsible for any such loss or damage (in¬ 
cluding expenses incidental thereto): 

(It Which results from willful misconduct 
or lack of good faith on the part of any one 
of the Contractor’s directors or officers or on 
the part of any of his managers, superintend¬ 
ents. or other equivalent representatives, who 
has supervision or direction of: 

(A) All or substantially all of the Con¬ 
tractor’s business; or 

(B) All or substantially all of the Con¬ 
tractor’s operations at any one plant or sep¬ 
arate location, in which this contract Is being 
performed: or 

(C) A separate and complete major Indus¬ 
trial operation in connection with the per¬ 
formance of this contract; 

(11) Which results from a failure on the 
part of the Contractor, due to the willful 
misconduct or lack of good faith on the part 
of any of his directors, officers, or other rep¬ 
resentatives mentioned in subparagraph (i) 
above— 

(A) To maintain and administer. In ac¬ 
cordance with sound industrial practice, the 
program for maintenance, repair, protection 
and preservation of Government property as 
required by paragraph (f) hereof, or 

(B) To establish, maintain and admin¬ 
ister. In accordance with (a) above, a system 
for control of Government property; 

(ill) For which the Contractor is otherwise 
responsible under the express terms of the 
clause or clauses designated In the Schedule; 

(iv) Which results from a risk expressly 
required to be Insured under this contract, 
but only to the extent of the insurance so 
required to be procured and maintained, or 
to the extent of insurance actually procured 
and maintained, whichever Is greater; or 

(v) Which results from a risk which Is In 
fact covered by insurance or for which the 
Contractor Is otherwise reimbursed, but only 
to the extent of such insurance or 
reimbursement. 

Any failure of the Contractor to act. as pro¬ 
vided In subparagraph (11 > above, shall be 
conclusively presumed to be a failure result¬ 
ing from willful misconduct, or lack of good 
faith on the part of such directors, officers, or 
other representatives mentioned in subpera- 
graph (i) above. If the Contractor is notified 
by the Contracting Officer by registered or 
certified mail addressed to one of such direc¬ 
tors, officers, or other representatives, of the 
Government’s disapproval, withdrawal of ap¬ 
proval, or nonacceptance of the Contractor’s 
program or system. In such event It shall be 
presumed that any lose or damage to Govern¬ 
ment property resulted from such failure. The 
Contractor shall be liable for such loss or 
damage unless he can establish by clear and 
convincing evidence that such loss or damage 
aid not result from his failure to maintain an 
approved program or system, or occurred 
during such time as an approved program or 
system for control of Government property 
was maintained. If more than one of the 
above exceptions shall be applicable In any 
case, the Contractor’s liability under any one 
exception shall not be limited by any other 
exception. If the Contractor transfers Gov¬ 
ernment property to the possession and con¬ 
trol of a subcontractor, the transfer shall not 
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affect the liability of the Contractor for loss 
or destruction of or damage to the property 
as set forth above. However, the Contractor 
shall require the subcontractor to assume the 
risk of, and be responsible for, any loss or 
destruction of or damage to the property 
while in the latter’s possession or control, 
except to the extent that the subcontract, 
with the prior approval of the Contracting 
Officer, provides for the relief of the sub¬ 
contractor from such liability. In the absence 
of such approval, the subcontract shall con¬ 
tain appropriate provisions requiring the re¬ 
turn of all Government property in as good 
condition as when received, except for rea¬ 
sonable wear and tear or for the utilization 
of the property in accordance with the pro¬ 
visions of the prime contract. 

(2) The Contractor shall not be reim¬ 
bursed for, and shall not include as an Item 
of overhead, the cost of insurance, or any 
provision for a reserve, covering the risk of 
loss of or damage to the Government prop¬ 
erty, except to the extent that the Govern¬ 
ment may have required the Contractor to 
carry such Insurance under any other pro¬ 
visions of this contract. 

(3) Upon the happening of loss or destruc¬ 
tion of or damage to the Government prop¬ 
erty, the Contractor shall notify the Con¬ 
tracting Officer thereof, and shall communi¬ 
cate with the Loss and Salvage Organization, 
if any, now or hereafter designated by the 
Contracting Officer, and with the assistance 
of the Loss and Salvage Organization so 
designated (unless the Contracting Officer 
has designated that no such organization be 
employed). shall take all reasonable steps to 
protect the Government property from fur¬ 
ther damage, separate the damaged and un¬ 
damaged Government property, put all the 
Government property In the best possible 
order, and furnish to the Contracting Officer 
a statement of— 

(1) The lost, destroyed and damaged Gov¬ 
ernment property; 

(il) The time and origin of the loss, de¬ 
struction. or damage; 

(ill) All known interests In commingled 
property of which the Government property 
is a part; and 

(iv) The insurance, if any, covering any 
part of or interest in such commingled 
property. 

The Contractor shall make repairs and ren¬ 
ovations of the damaged Government prop¬ 
erty or take such other action, as the Con¬ 
tracting Officer directs. 

(4) In the event the Contractor is in¬ 
demnified. reimbursed, or otherwise com¬ 
pensated for any loss or destruction of or 
damage to the Government property, he 
shall use the proceeds to repair ..renovate or 
replace the Government property involved, 
or shall credit such proceeds against the 
cost of the work covered by the contract, or 
shall otherwise reimburse the Government, 
as directed by the Contracting Officer. The 
Contractor shall do nothing to prejudice the 
Government’s right to recover against third 
parties for any such loss, destruction, or 
damage and, upon the request of the Con¬ 
tracting Officer, shall, at the Government’s 
expense, furnish to the Government, ail 
reasonable assistance and cooperation (in¬ 
cluding the prosecution of suit and the ex¬ 
ecution of instruments of assignment in 
favor of the Government) in obtaining re¬ 
covery. In addition, where the subcontractor 
has not been relieved from liability for any 
loss or destruction of or damage to Govern¬ 
ment property, the Contractor shall enforce 
the liability of the subcontractor for suoh 
loss or destruction of or damage to the Gov¬ 
ernment property for the benefit of the 
Government. 

(5) Except to the extent that the Con¬ 
tractor is relieved of liability' for the lose. 
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destruction, or damage to the property, the 
property shall be returned to the Govern¬ 
ment or otherwise disposed of as directed by 
the Government. In as good condition as 
when received, less ordinary wear and 
deterioration. 

(h) Access. The Government, and any per¬ 
sons designated by it, shall at all reasonable 
times have access to the premises wherein 
any Government property Is located, for the 
purpose of Inspecting the Government prop¬ 
erty, or inventorying the same, or removing 
any part or all of the same, or for deter¬ 
mining complaints with terms of the 
contract. 

(i) Final accounting and disposition of 
Government property. Upon the completion 
of this contract, or at such earlier dates 
as may be fixed by the Contracting Officer, 
the Contractor shall submit, in a form ac¬ 
ceptable to the Contracting Officer, inven¬ 
tory schedules covering all Items of Govern¬ 
ment property not Justifiably consumed in 
the performance of this contract (including 
any resulting scrap) or not theretofore de¬ 
livered to the Government and shall prepare 
for shipment, deliver f.o.b. origin (unless 
otherwise provided In the contract) or dis¬ 
pose of the Government property, as may be 
directed or authorized by the Contracting 
Officer. The net proceeds of any such dis¬ 
posal shall be credited to the cost of the 
work covered by the contract or shall be paid 
in such other manner as the Contracting 
Officer may direct. 

(J) Notification. The Contractor shall 
notify the Contracting Officer as soon as 
Government property is no longer required 
for performance of the contract. All ship-* 
ments of Government-furnished property 
not delivered as an item of the contract, and 
residual contractor-acquired property, shall 
be effected only upon receipt of shipping in¬ 
structions signed by the Contracting Officer, 
or his duly authorized representative. 

(k) Restoration of Contractor’s premises 
and abandonment. Unless otherwise pro¬ 
vided herein, the Goverrment: 

(i) May abandon any Government prop¬ 
erty in place, and thereupon all obligations 
of the Government regarding such aban¬ 
doned property shall cease; 

(il) Shall not be under any duty or obli¬ 
gation to restore or rehabilitate, or to pay 
the costs of the restoration or rehabilitation 
of. the Contractor's plant or any portion 
thereof which is affected by the abandon¬ 
ment or removal of any Government prop¬ 
erty. 

(ill) Shall be Indemnified against all suits 
or claims arising out of the Government’s 
failure to restore or rehabilitate the Con¬ 
tractor’s property or the property of sub¬ 
contractors, except for such damage as may 
be occasioned by the negligence of the Gov¬ 
ernment. its agents, Its employees, or in¬ 
dependent contractors. 

(l) Communications. All communications 
issued pursuant to this clause shall be in 
writing. 

(Note: If this contract Is with other than 
United States firms or individuals the term 
“Government”, or “Government-furnished”, 
wherever It appears in the text, is defined 
as “United States Government*’.) 

§ 12—7.5002—17 Filing of patent appli¬ 
cations. 

In accordance with DOTPR 12-9.6109. 
insert the clause set forth therein. 

§ 12-7.5002-18 Patent rights. 

When experimental, developmental, 
or resea roll work may be performed un¬ 
der the contract, insert the appropriate 
patent rights clause set forth in DOTPR 
subpart 12-9.61. 
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§ 12—7.5002—19 Right* in data. 

§ 12—7.5002—20 linckground patents 
(license). 

In accordance with DOTPR 12-9.6301- 
1, insert the clause set forth in DOTPR 
12-9.6302 or 12-9.6303. 

Insert the clause set forth in DOTPR 
12-9.6105-1 in accordance with the in¬ 
structions contained in DOTPR 12- 
9.6105. 

§ 12—7.5002—21 Reporting and refund 
of royalties. 

In accordance with DOTPR 12-9.6111 
and 12-9.6112, insert the clause or 
clauses set forth therein. 

Subpart 12-7.51—Clauses for Fixed- 

Price Research and Development 

Contracts 

§ 12-7.5100 Scope. 

This subpart sets forth uniform con¬ 
tract clauses for use in fixed-price re¬ 
search and development contract. The 
clauses are also appropriate for use in 
fixed-price contracts for studies, tests, 
and reports. 

§ 12—7.5101 Required clauses* 

The following clauses shall be inserted 
in all fixed-price research and develop¬ 
ment contracts. 

§ 12—7.5101—1 Definitions. 

Insert the clause set forth in FPR 
1-7.101-1. 

§ 12-7.5101-2 Changes. 

Changes 

The Contracting Officer may at any time, 
by written order, and without notice to the 
sureties, If any, make changes, within the 
general scope of this contract. In any one or 
more of the following: (1) Drawings, designs, 
or specifications; (U) method of shipment 
or packing; and (ill) place of Inspection, 
delivery, or acceptance. If any such change 
causes an increase or decrease in the cost 
of, or the time required for performance of, 
this contract, or otherwise affects any other 
provisions of this contract, whether changed 
or not changed by any such order, an equit¬ 
able adjustment shall be made (l) in the 
contract price or time of performance, or 
both, and (11) In such other provisions of 
the contract as may be so affected, and the 
contract shall be modified in writing ac¬ 
cordingly. Any claim by the Contractor for 
adjustment under this clause must be as¬ 
serted within thirty (30) days from the date 
of receipt by the Contractor of the notifica¬ 
tion of change; provided, however, without 
prejudicing the right to reject any claim 
asserted after this time, that the Contract¬ 
ing Officer, if he decides that the facts 
Jutlfy such action, may receive and act upon 
any such claim asserted at any time prior 
to final payment under this contract. Failure 
to agree to any adjustment shall be a dis¬ 
pute concerning a question of fact within 
the meaning of the clause of this contract 
entitled “Disputes”. However, nothing in 
this clause shall excuse the Contractor from 
proceeding with the contract as changed. 

§ 12—7.5101—3 Payments. 

Payments 

The Contractor shall be paid, upon sub¬ 
mission of proper invoices or vouchers, the 
prices stipulated herein for work delivered 
or rendered and accepted, less deductions, if 
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any, as herein provided. Unless otherwise 
specified, payment will be made upon ac¬ 
ceptance of any portion of the work delivered 
or rendered for which a price Is separately 
stated in the contract. 

§ 12—7.5101—4 Standard* of work. 

Standards of Work 

The Contractor agrees that the perform¬ 
ance of work and services pursuant to the 
requirements of this contract shall conform 
to high professional standards. 

§ 12-7.5101-5 Inspection. 

(a) The following clause shall be used 
where the primary contract objective is 
delivery of end items other than designs, 
drawings, or reports, except where the 
contracting officer determines that the 
use of such clause is impracticable. 
Where this clause is not used, the clause 
in paragraph (b) of this section shall 
be used. 

Inspection 

(a) All work under this contract shall be 
subject to Inspection and test by the Gov¬ 
ernment, to the extent practicable, at all 
times (Including the period of performance) 
and places, and In any event prior to accept¬ 
ance. The Government through any author¬ 
ized representative may inspect the premises 
of the Contractor or any subcontractor en¬ 
gaged in the performance of this contract. 

(b) The Government may reject any work 
that is defective or otherwise not in con¬ 
formity with the requirements of this con¬ 
tract. If the Contractor fails or Is unable to 
correct or to replace such work, the Con¬ 
tracting Officer may accept such work at a 
reduction in price which is equitable under 
the circumstances. Failure to agree on the 
reduction in price shall be a dispute concern¬ 
ing a question of fact within the meaning 
of the clause of this contract entitled 
“Disputes". 

(c) If any inspection or test is made by the 
Government on the premises of the Con¬ 
tractor or a subcontractor, the Contractor 
shall provide, without additional charge, all 
reasonable facilities and assistance for the 
safety and convenience of the Government 
inspectors in the performance of their duties. 
If the Government inspection or test is made 
at a point other than the premises of the 
Contractor or subcontractor, it shall be at the 
expense of the Government. All inspections 
and tests by the Government shall be per¬ 
formed in such a manner as not unduly to 
delay the work. Final inspection and accept¬ 
ance or rejection of the work shall be made 
as promptly as practicable after delivery ex¬ 
cept as otherwise provided in this contract; 
but failure to inspect and accept, or reject 
the work shall neither relieve the Contractor 
from responsibility for such of the work as is 
not in accordance with the contract require¬ 
ments nor impose liability on the Govern¬ 
ment therefor. 

(d) The inspection and test by the Gov¬ 
ernment of any work shall not relieve the 
Contractor from any responsibility regarding 
defects or other failures to meet the contract 
requirements which may be discovered prior 
to acceptance. Except as otherwise provided 
in this contract, acceptance shall be con¬ 
clusive except as regards latent defects, 
fraud, or such gross mistakes as amount to 
fraud. 

(e) The Contractor shall provide and 
maintain an Inspection system acceptable 
to the Government covering the work here¬ 
under. Records of all inspection work by the 
Contractor shall be kept complete and avail¬ 
able to the Government during the perform¬ 
ance of this contract and for such longer 
periods as may be specified elsewhere in this 
contract. 


(b) The following clause shall be 
used where the clause in paragraph a > 
of this section is not used. 

Inspection 

The Government, through any authorized 
representatives, has the right, at all reason¬ 
able times, to inspect, or otherwise evaluate 
the work performed or being performed 
hereunder and the premises in which it ts 
being performed. If any Inspection, or evalu¬ 
ation is made by the Government on the 
premises of the Contractor or a subcontrac¬ 
tor, the Contractor shaU provide and shall 
require his subcontractors to provide all 
reasonable facilities and assistance for the 
safety and convenience of the Government 
representatives in the performance of their 
duties. All Inspections and evaluations shall 
be performed in such a manner as will not 
unduly delay the work. 

§ 12—7.5101—6 Assignment of claims. 

Insert the clause set forth in FPR 
1-30.703 under the conditions contained 
therein. 

§ 12—7.5101—7 Examination of records 
by Comptroller General. 

Insert the clause set forth in FPR 
1-7.101-10. 

§ 12—7.5101—8 Federal, Stale, ami local 
taxes. 

In accordance with FPR 1-11.401. in¬ 
sert the appropriate clause set forth 
therein. 

§ 12—7.5101—9 Utilization of small busi¬ 
ness concerns. 

In accordance w r ith FPR 1-1.710-3 
<a> and (b), insert one or both of the 
clauses. 

§ 12-7.5101-10 Default. 

In accordance with FPR 1-8.700-2 >b) 
<3), insert the clause set forth in FPR 
1-8.710. 

§12—7.5101—11 Termination for con¬ 
venience of the Government. 

Insert the clause set forth in FPR 1- 
8.701 or FPR 1-8.704-1, as appropriate. 

§ 12-7.5101-12 Disputes. 

Insert the clause set forth in FPR 1- 

7.101- 12. 

§ 12-7.5101-13 Convict labor. 

In accordance with FPR 1-12.202. in¬ 
sert the clause in FPR 1-12.203. 

§ 12-7.5101-14 Walsb-llealev Public 
Contracts Act. 

In accordance with FPR 1-12.602. in¬ 
sert the clause set forth in FPR 1- 
12.605. 

§ 12-7.5101-15 Contract Work Hours 
Standards Act—overtime compensa¬ 
tion* 

In accordance writh FPR 1-12.302. in¬ 
sert the clause set forth in FPR 1-12303. 

§ 12—7.5101—16 Equal opportunity. 

In accordance with FPR 1-12.803-1. 
insert the clause set forth in FPR 1- 
12.803-2. 

§ 12-7.5101-17 Officials not to benefit. 

Insert the clause set forth in FPR 1- 

7.101- 19. 
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§ 12-7.5101—18 Covenant against con¬ 
tingent fees. 

In accordance with FPR 1-1.501, In¬ 
sert the clause set forth in FPR 1-1.503, 

§ 12-7.5101—19 Gratuities, 

Insert the clause set forth in DOTPR 

12-7.150-1. 

§ 12-7.5101—20 Authorization and con- 
senU 


§ 12—7.5102—3 Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 1- 
3.814-1 (a) in accordance with the in¬ 
structions for its use. 

§ 12-7.5102—4 Required source for 
jewel bearings. 

In accordance with FPR 1-1.319, insert 
»the clause contained therein. 


Insert the clause set forth in DOTPR 
12-9.6106-2. 

§ 12—7.5101—21 Notice and assistance 
regarding patent and copyright in- 
f ringement. 

In accordance with DOTPR 12-9.6108 
insert the clause set forth in FPR 
1-7.101-13. 

§ 12-7.5101-22 Withholding payment 
for nondelivery of data. 

Insert the clause set forth in DOTPR 
12-7.150-8. 

§ 12-7.5101-23 Utilization of concerns 
in labor surplus areas. 

In accordance with FPR 1-1.805, insert 
one or both of the clauses set forth in 
FPR 1-1.805-3. 

§ 12-7.5101—24 DUscttiination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-11. 

§ 12—7.5101—25 Priorities, allocations, 
and allotments. 

Insert the clause set forth in DOTPR 

12-7.150-3. 

§ 12-7.5101—26 Notice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9. 

§ 12—7.5101—27 New material. 

Insert the clause set forth in DOTPR 
12-7.150-2. 

§ 12—7.5101—28 Interpretation or modi¬ 
fication. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§12—7.5101—29 Patent rights. 

Insert the appropriate clause in 
DOTPR subpart 12-9.61 in accordance 
with the instructions contained therein. 

§ 12—7.5101—30 Rights in data. 

In accordance with DOTPR 12-9.6301- 
1. insert the clause set forth in DOTPR 
12-9.6302 or 12-9.6303. 

§ 12—7.5102 Clauses to be used when ap¬ 
plicable. 

Tlie following clauses shall be included 
in the contract when their use is appro¬ 
priate. 

§ 12—7.5102—1 Buy .American Act. 

Insert the clause set forth in FPR 1- 
6.104-5 in accordance with the instruc¬ 
tions for its use. 

§ 12—7.5102—2 Government - furnished 
property. 

Insert the clause set forth in DOTPR 
12-7.151-2 in accordance with the In¬ 
structions for its use. 


§ 12-7.5102-5 Competition in subcon¬ 
tracting. 

Insert the clause set forth in 'DOTPR 
12-7.5002-12 in accordance with the in¬ 
structions for its use. 

§ 12—7.5102—6 Audit and records. 

Insert the clause set forth in FPR 1- 
3.814-2(a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5102—7 Subcon tractor cost and 
pricing data. 

Where the clause in FPR 1-3.814-1 (a) 
is included in the contract, the clause in 
FPR 1-3.814-3(a) also shall be included. 

§ 12-7.5102-8 Value engineering. 

A value engineering incentive clause 
shall be included in the contract in ac¬ 
cordance with the instructions for its 
use in DOTPR 12-1.5202-2. 

§ 12—7.5102—9 Aluminum. 

In accordance with FPR 1-5.1001-1, in¬ 
sert the* clause set forth in FPR 1- 
5.1001-2. 

§ 12—7.5102—10 Military security re¬ 
quirements. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in accord¬ 
ance with the instructions for its use in 
DOTPR 12-1.351. 

§ 12—7.5102—11 Stop work orders. 

In accordance with DOTPR 12-7.151-8, 
insert the clause set forth therein. 

§ 12—7.5102—12 Renegotiation. 

Insert the clause set forth in DOTPR 
12-7.151-12 in accordance with the in¬ 
structions contained therein. 

§ 12—7.5102—13 Background patents 
(license). 

Insert the clause set forth in DOTPR 
12-9.6105-1 in accordance with the 
instructions contained in DOTPR 12- 
9.6105. 

§ 12—7.5102—14 Filing of patent appli¬ 
cations. 

In accordance with DOTPR 12-9.6109, 
insert the clause set forth therein. 

§ 12—7.5102—15 Reporting and refund 
of royalties. 

In accordance with DOTPR 12-9.6111 
and 12-9.6112, insert the clause or 
clauses set forth therein. 

§ 12—7.5102—16 Recovery of develop¬ 
mental costs. 

Insert the clause set forth in DOTPR 
12-9.6202 in accordance with the instruc¬ 
tions contained therein. 
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§ 12—7.5102—17 Progress payments. 

When progress payments are to be 
made in accordance with FPR subpart 
1-30.5, insert the appropriate clause set 
forth in FPR 1-30.510 under the condi¬ 
tions described. 

Subpart 12-7.52—Clauses for Cost- 
Reimbursement Type Research and 
Development Contracts 

§ 12-7.5200 Scope. 

This subpart sets forth uniform con¬ 
tract clauses for use in cost-reimburse¬ 
ment type research and development 
contracts. 

§ 12—7.3201 Required clauses. 

The following clauses shall be inserted 
in all cost-reimbursement type research 
and development contracts. 

§ 12—7.5201—1 Definitions. 

Insert the clause set forth in FPR 
1-7.101-1. 

§ 12-7.5201-2 Change*. 

Changes 

(a) The Contracting Officer may at any 
time, by a written order, and without notice 
to the sureties, if any, make changes, within 
the general scope of this contract, in any one 
or more of the following: 

(1) Drawings, designs, or specifications; 

f 11) Method of shipment or packing; and 

(ill) Place of inspection, delivery, or 
acceptance. 

(b) If any such change causes an increase 
or decrease in the estimated cost of, or the 
time required for the performance of any 
part of the work under this contract, whether 
changed or not changed by any such order, 
or otherwise affects any other provision of 
this contract, an equitable adjustment shall 
be made: 

(i) In the estimated cost or delivery 
schedule, or both; 

(ii) In the amount of any fixed fee to be 
paid to the Contractor; 

(ill) In such other provisions of the con¬ 
tract as may be affected, and the contract 
shall be modified in writing accordingly. 

Any claim by the Contractor for adjustment 
under this clause must be asserted within 
thirty (30) days from the date of receipt by 
the Contractor of the notification of change; 
provided that, without prejudicing the right 
to reject any claim asserted after this time, 
if the Contracting Officer decides that the 
facts Justify such action, may receive and 
act upon any such claim asserted at any time 
prior to final payment under this contract. 
Failure to agree to any adjustment shall be a 
dispute concerning a question of fact within 
the meaning of the clause of this contract 
entitled ’‘Disputes.” However, except as pro¬ 
vided In paragraph (c) below, nothing In this 
clause shall excuse the Contractor from pro¬ 
ceeding with the contract as changed. 

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) above, the estimated 
cost of this contract and. if this contract is 
Incrementally funded, the funds allotted for 
the performance thereof, shall not be in¬ 
creased or deemed to be increased except by 
specific written modification of the contract 
indicating the new contract estimated cost 
and, if this contract is incrementally funded, 
the new amount allotted to the contract. 
Until such modification is made, the Con¬ 
tractor shall not be obligated to continue 
performance or incur costs beyond the point 
established In the clause at this contract en¬ 
titled "Limitation of Cost” or "Limitation 
of Funds." 
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In the foregoing clause, the period of 
“thirty (30) days” within which any 
claim for adjustment must be asserted 
may be varied in accordance with Ad¬ 
ministration procedures. 

§ 12-7.5201-3 Limitation of cost or 
funds. 

The following clause shall be used in 
fully funded cost-reimbursement type 
research and development contracts 
which do not provide for cast-sharing. 
The words “exclusive of any fee”, occur¬ 
ring twice in paragraph (a> of the clause, 
may be deleted in any contract not pro¬ 
viding for the payment of a fee. 

Limitation of Cost 

(a) It Is estimated that the total cost to 
the Government for the performance of this 
contract, exclusive of any fee, will not exceed 
the estimated cost set forth In the Schedule, 
and the Contractor agrees to use his best 
efforts to perform the work specified in the 
Schedule and aU obligations under this con¬ 
tract within such estimated cost. If, at any 
time, the Contractor has reason to believe 
that the cost which he expects to incur in 
the performance of this contract in the next 
succeeding sixty (60) days, when added to all 
costs previously incurred, will exceed sev¬ 
enty-five percent (76%) of the estimated 
oast set forth in the Schedule, or If, at any 
time, the Contractor has reason to believe 
that the total cost to the Government for the 
performance of this contract, exclusive of any 
fee, wUl be greater or substantially less than 
the then estimated cost hereof, the Contrac¬ 
tor shall notify the Contracting Officer in 
writing to that effect, giving the revised es¬ 
timate of such total cost tor the performance 
of this contract. 

(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excess of 
the estimated cost set forth in the Schedule, 
and the Contractor shall not be obligated to 
continue performance under the contract 
(including actions under the Termination 
clause) or otherwise to incur costs in excess 
of the estimated cost set forth in the Sched¬ 
ule, unless and until the Contracting Officer 
shall have notified the Contractor In writing 
that such estimated cost has been increased 
and shall have specified in such notice a re¬ 
vised estimated cost which shall thereupon 
constitute the estimated cost of per¬ 
formance of this contract. No notice, com¬ 
munication or representation in any other 
form or from any person other than the Con¬ 
tracting Officer shall affect the estimated cost 
of this contract. In the absence of the speci¬ 
fied notice, the Government shall not be ob¬ 
ligated to reimburse the Contractor for any 
costs in excess of the estimated cost set forth 
in the Schedule, whether those excess costs 
were incurred during the course of the con¬ 
tract or as a result of termination. When and 
to the extent that the estimated cost set 
forth in the Schedule has been increased, any 
costs Incurred by the Contractor in excess of 
the estimated cost prior to such increase 
shall be allowable to the same extent as If 
such costs had been incurred after the in¬ 
crease; unless the Contracting Officer Issues 
a termination or other notice and directs that 
the increase is solely for the purpose of cover¬ 
ing termination or other specified expenses. 

(c) Change orders Issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Contrac¬ 
tor to exceed the estimated cost set forth in 
the Schedule in the absence of a statement 
In the change order, or other contract modi¬ 
fication, Increasing the estimated cost. 
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(d) In the event this contract is termi¬ 
nated or the estimated cost not Increased the 
Government and the Contractor shall nego¬ 
tiate an equitable distribution of all property 
produced or purchased under the contract 
based upon the share of costs incurred by 
each. 

(b) The following clause shall be used 
in fully funded cost-reimbursement type 
research and development contracts 
which provide for cost-sharing. The con¬ 
tract schedule shall include a cost-shar¬ 
ing formula agreed upon by the parties 
prior to execution of the contract. This 
formula shall provide the ratio of cost¬ 
sharing with regard to both the originally 
established total estimated cost and any 
increase thereto, pursuant to (b) of the 
clause. 

Limitation of Cost (Cost-Sharing) 

(a) It Is estimated that the cost to the 
Government for the performance of this con¬ 
tract will not exceed the estimated cost to 
the Government set forth in the Schedule, 
and the Contractor agrees to use his best 
efforts to perform the work specified in the 
Schedule and all obligations under this con¬ 
tract within such estimated cost to the Gov¬ 
ernment plus the share of the cost of per¬ 
formance agreed to be borne by the Contrac¬ 
tor. as set forth in the Schedule. If, at any 
time, the Contractor has reason to beUeve 
that the costs which he expects to be in¬ 
curred In the performance of this contract in 
the next succeeding sixty (60) days, when 
added to all costs previously incurred, will 
exceed seventy-five percent i75%) of the 
estimated total cost to the Government and 
to the Contractor then set forth in the 
Schedule, or if, at any time, the Contractor 
has reason to believe that the total cost for 
the performance of this contract will be 
greater or substantially less than the then 
estimated total cost thereof, the Contractor 
shall notify the Contracting Officer In writing 
to that effect, giving his revised estimate of 
such total cost for the performance of this 
contract. 

(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the 
Government shall not be obligated to reim¬ 
burse the Contractor for costs incurred in 
excess of the estimated cost to the Govern¬ 
ment set forth in the Schedule, and the Con¬ 
tractor shall not be obligated to continue 
performance under the contract (Including 
actions under the Termination clause) or 
otherwise to incur costs in excess of the es¬ 
timated total cost set forth in the Schedule, 
unless and until the Contracting Officer shall 
have notified the Contractor in writing that 
such estimated total cost has been increased 
and shall have specified in such notice a re¬ 
vised estimated total cost which shall there¬ 
upon constitute the estimated total oost of 
performance of this contract. The increase 
in such estimated total cost shall be allo¬ 
cated In accordance with the formula set 
forth in the Schedule governing such in¬ 
creases. No notice, communication or repre¬ 
sentation in any other form or from any 
person other than the Contracting Officer 
shall affect the estimated oost to the Govern¬ 
ment of this contract. In the absence of the 
specified notice, the Government shall not be 
obligated to reimburse the Contractor for 
any costs in excess of the estimated cost to 
the Government set forth in the Schedule, 
whether those excess costs were Incurred 
during the course of the contract or as a re¬ 
sult of termination. When and to the extent 
that the estimated total cost set forth in the 
Schedule has been increased, any costs in¬ 
curred by the Contractor in excess of the 
estimated total cost prior to such increase 


shall b© allowable to the same extent and in 
the same percentage as if such costs bad 
been incurred after the Increase; unless the 
Contracting Officer issues a termination or 
other notice and directs that the increase Is 
solely for the purpose of covering termina¬ 
tion or other specified expenses. 

(c) Change orders issued pursuant to the 
Changes clause of this contract shall not 
be considered an authorization to the Con¬ 
tractor to exceed the estimated cost to the 
Government set forth in the Schedule in the 
absence of a statement in the change order, 
or other contract modification, increasing the 
estimated cost. 

(d) In the event this contract is termi¬ 
nated or the estimated cost not increased, 
the Government and the Contractor shall 
negotiate an equitable distribution of all 
property produced or purchased under the 
contract based upon the share of costs in¬ 
curred by each. 

(c) The following clause shall be used 
in incrementally funded cost-reimburse¬ 
ment type research and development 
contracts which do not provide for cost 
sharing. 

Limitation of Funds 

(a) It is estimated that the cost to the 
Government for the performance of this con¬ 
tract will not exceed the estimated cost set 
forth in the Schedule, and the Contractor 
agrees to use his best efforts to perform the 
work specified in the Schedule and all obli¬ 
gations under this contract within such es¬ 
timated cost. 

(b) The amount presently available for 
payment and allotted to this contract, the 
items covered thereby, and the period of 
performance which it is estimated the allot¬ 
ted amount wUl cover, are specified In the 
Schedule. It is contemplated that from time 
to time additional funds will be allotted to 
this contract up to the full estimated cost 
set forth in the Schedule, exclusive of any 
fee. The Contractor agrees to perform or have 
performed work on this contract up to the 
point at which the total amount paid and 
payable by the Government pursuant to the 
terms of this contract approximates but does 
not exceed the total amount actually al¬ 
lotted to the contract. 

(c) If at any time the Contractor has 
reason to believe that the costs which he ex¬ 
pects to incur In the performance of this 
contract in the next succeeding sixty (60) 
days, when added to all costs previously in¬ 
curred, will exceed seventy-five percent 
(75%) of the total amount then allotted 
to the contract, the Contractor shall notify 
the Contracting Officer In writing to that 
effect. The notice shall state the estimated 
amount of additional funds required to con¬ 
tinue performance for the period set forth 
in the Schedule. Sixty (60) days prior to the 
end of the period specified in the Schedule 
the Contractor will advise the Contracting 
Officer In writ!fig as to the estimated amount 
of additional funds. If any, that will be re¬ 
quired for the timely performance of the 
work under the contract or for such further 
period as may be specified in the Schedule or 
otherwise agreed to by the parties. If, after 
such notification, additional funds are not 
allotted by the end of the period set forth 
In the Schedule or an agreed date substituted 
therefor, the Contracting Officer will, upon 
written request by the Contractor, terminate 
this contract pursuant to the provisions of 
the Termination clause on such date. If tbe 
Contractor, In the exercise of his reasonable 
Judgment, estimates that the funds avail¬ 
able will allow him to continue to discharge 
his obligations hereunder for a period ex¬ 
tending beyond such date, he shall specify 
the later date in his request and the Con¬ 
tracting Officer, in his discretion, may ter¬ 
minate this contract on that later date. 
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(&) Except as required by other provisions 
of this contract specifically citing and stated 
to he an exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excess 
of the total amount from time to time al¬ 
lotted to the contract, and the Contractor 
shall not be obligated to continue perform¬ 
ance under the contract (including actions 
under the Termination clause) or otherwise 
to incur costs in excess of the amount al¬ 
lotted to the contract, unless and until the 
Contracting Officer has notified the Contrac¬ 
tor in writing that such allotted amount 
has been increased and has specified in such 
notice an increased amount constituting the 
total amount then allotted to the contract. 
To the extent the amount allotted exceeds the 
estimated cost set forth in the Schedule, 
such estimated cost shall be correspond¬ 
ingly Increased. No notice, communication 
or representation in any other form or 
from any person other than the Contract¬ 
ing Officer shall affect the amount allotted 
to this contract. In the absence of the speci¬ 
fied notice, the Government shall not be 
obligated to reimburse the Contractor for 
any costs in excess of the total amount then 
allotted to the contract, whether those ex¬ 
cess costs were incurred during the course 
of the contract or as a result of termination. 
When and to the extent that the amount 
allotted to the contract has been Increased, 
any costs incurred by the Contractor in ex¬ 
cess of the amount previously allotted shall 
be allowable to the same extent as If such 
costs had been Incurred after such increase 
in the amount allotted; unless the Contract¬ 
ing Officer issues a termination or other no¬ 
tice and directs that the increase Is solely 
for the purpose of covering termination or 
other specified expenses. 

(e) Change orders issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Contrac¬ 
tor to exceed the amount allotted in the 
Schedule in the absence of a statement in 
the change order, or other contract modifica¬ 
tion, increasing the amount allotted. 

(f) Nothing in this clause shall affect the 
right of the Government to terminate this 
contract. In the event this contract is ter¬ 
minated, the Government and the Contrac¬ 
tor shall negotiate an equitable distribution 
of all property produced or purchased under 
the contract based upon the share of costs 
Incurred by each. 

(g) In the event that sufficient funds are 
not allotted to this contract to allow com¬ 
pletion of the work contemplated by this 
contract, the Contractor shall be entitled to 
that percentage of the fee set forth In the 
Schedule equivalent to the percentage of 
completion of the work contemplated by this 
contract. 

( d) The following clause shall be used 
in incrementally funded cost-reimburse¬ 
ment type research and development 
contracts which provide for cost¬ 
sharing. 

Limitation of Funds (Cost-Sharing) 

(a) It Is estimated that the cost to the 
Government for the performance of this 
contract will not exceed the estimated costs 
to the Government set forth in the Sched¬ 
ule. and the Contractor agrees to use his 
*>e$t efforts to perform the work specified 
m the Schedule and all obligations under 
this contract within such estimated cost to 
the Government plus the share of the cost 
of performance agreed to be borne by the 
Contractor, as set forth in the Schedule. 

(b) The amount presently available for 
payment by the Government and allotted 
to this contract, the Items covered thereby, 
the Government’s share of the cost thereof, 
and the period of performance which it is 


estimated the allotted amount wiU cover, 
are specified in the Schedule. It is contem¬ 
plated that from time to time additional 
funds will be allotted to this contract up to 
the full estimated cost to the Government 
set forth in the Schedule, exclusive of any 
fixed fee. The Contractor agrees to perform 
or have performed work on this contract 
up to the point at which the total amount 
paid and payable by the Government pur¬ 
suant to the terms of this contract approx¬ 
imates but does not exceed the total amount 
actually allotted by the Government to the 
contract. 

(c) If at any time the Contractor has 
reason to believe that the costs which he 
expects to incur In the performance of this 
contract in the next succeeding sixty (60) 
days, when added to all costs previously in¬ 
curred, will exceed seventy-five percent 
(75%) of the total of the amount then 
allotted to the contract by the Government 
plus the Contractor’s corresponding share, 
the Contractor shall notify the Contracting 
Officer in writing to that effect. The notice 
shall state the estimated amount of addi¬ 
tional funds required to continue perform¬ 
ance for the period set forth in the Schedule. 
Sixty (60) days prior to the end of the period 
specified in the Schedule the Contractor will 
advise the Contracting Officer in writing as 
to the estimated amount of additional 
funds, if any, that will be required for the 
timely performance of the work under the 
contract or for such further period as may 
be specified In the Schedule or otherwise 
agreed to by the parties. If. after such noti¬ 
fication. additional funds are not allotted 
by the end of the period set forth in the 
Schedule or an agreed date substituted 
therefor, the Contracting Officer will, upon 
written request by the Contractor, terminate 
this contract pursuant to the provisions of 
the Termination clause on such date. If the 
Contractor, in the exercise of his reasonable 
Judgment, estimates that the funds avail¬ 
able will allow him to continue to discharge 
his obligations hereunder for a period ex¬ 
tending beyond such date, he shall specify 
the later date in his request, and the Con¬ 
tracting Officer, In his discretion, may ter¬ 
minate on that later date. 

(d) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the 
Government shall not be obligated to reim¬ 
burse the Contractor for costs incurred in 
excess of the amount from time to time al¬ 
lotted by the Government to the contract, 
and the Contractor shall not be obligated to 
continue performance under the contract 
(including actions under the Termination 
clause) or otherwise to incur costs in excess 
of the total of the amount then allotted to 
the contract by the Government plus the 
Contractor's corresponding share, unless and 
until the Contracting Officer has notified 
the Contractor In writing that the amount 
allotted by the Government has been In¬ 
creased and has specified in such notice an 
increased amount constituting the total 
amount then allotted by the Government to 
the contract. To the extent the total of the 
amount allotted by the Government plus the 
Contractor’s corresponding share exceeds the 
estimated cost set forth in the Schedule, 
such estimated cost shall be correspondingly 
increased. Any increase in such estimated 
cost shall be allocated in accordance with 
the formula set forth In the Schedule govern¬ 
ing such Increases. No notice, communication 
or representation In any other form or from 
any person other than the Contracting Officer 
shall affect the amount allotted by the Gov¬ 
ernment to this contract. In the absence of 
the specified notice, the Government shall 
not be obligated to reimburse the Contractor 
for any costs in excess of the total amount 
then allotted by the Government to the 


contract, whether those excess costs were 
incurred during the course of the contract 
or as a result of termination. When and to 
the extent that the amount allotted by the 
Government to the contract has been in¬ 
creased, any costs incurred by the Contractor 
in excess of the total of the amount pre¬ 
viously allotted by the Government plus the 
Contractor's corresponding share shall be 
allowable to the same extent and In the same 
percentage as If such costs had been incurred 
after such increase in the amount allotted; 
unless the Contracting Officer Issues a termi¬ 
nation or other notice and directs that the 
increase is solely for the purpose of covering 
termination or other specified expenses. 

(e) Change orders issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Con¬ 
tractor to exceed the amount allotted by the 
Government in the Schedule in the absence 
of a statement In the change order, or other 
contract modification, increasing the amount 
allotted. 

(f) Nothing in this clause shall affect the 
right of the Government to terminate this 
contract. In the event this contract is termi¬ 
nated, the Government and the Contractor 
shall negotiate an equitable distribution of 
all property produced or purchased under the 
contract based upon the share of cost in¬ 
curred by each. 

(g) In the event that sufficient funds are 
not allotted to this contract by the Govern¬ 
ment to allow completion of the work con¬ 
templated by this contract, the Contractor 
shall be entitled to that percentage of the 
fee set forth in the Schedule equivalent to 
the percentage of completion of the work 
contemplated by this contract. 

(e) Iii the foregoing clauses, the pe¬ 
riod of “sixty (60) days" may be varied 
from 30 to 90 days and the percentage of 
“seventy-five percent (75%)“ may be 
varied from 75 percent to 85 percent. 
Where a contract is of the installment 
type, the clauses may be appropriately 
modified. 

§ 12—7.3201 —1 Allowable co*t, fee, and 
payment. 

(a) Except as provided in paragraph 
(b> of this section, the clause set forth in 
DOTPR 12-7.5001-4 (a > shall be inserted 
in all cost-reimbursement type research 
and development contracts. Additional 
instructions for use are in paragraph (c) 
of this section. 

<h> When, pursuant to FPR 1-3.405-4. 
incentive revision of the fee in a cost- 
reimbursement type research and de¬ 
velopment contract is to be provided, the 
clause set forth in DOTPR 12-7.5001-4 

(b) shall be included in the contract. 
Additional instructions for use of the 
clause are in paragraph fc) of this 
section. 

(c) In the clauses prescribed in para¬ 
graphs (a) and (b) of this section, the 
following changes shall be made. 

(1) In subparagraph (f) <ii) (B) , the 
period of years may be increased to cor¬ 
respond with any statutory period of lim¬ 
itation applicable to claims of third par¬ 
ties against the contractor: Provided. 
That a corresponding increase is made 
in the period for retention of records 
required in paragraph (d) of the clause 
set forth in FPR 1-1.701-10. 

(2) In respect to paragraph (c) of the 
clause prescribed in paragraph (b) of 
this section, generally the payment of 
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fee provisions in the Schedule should be 
based on target fee. 

(3) Under some circumstances the use 
of a sliding scale may be appropriate in 
paragraph (i) of the clause prescribed 
in paragraph Cb) of this section (for ex¬ 
ample, $0.01 for the first $100, $0.02 for 
the next $100, etc.). in which case neces¬ 
sary changes in the wording of such 
paragraph (i) of the clause prescribed 
in paragraph (b) of this section are 
authorized. 

(4) In the case of contracts, including 
cost-sharing contracts, without fee— 

<i) Change the title of the clause pre¬ 
scribed in paragraph (a) of this section 
to “Allowable Cost and Payment**; 

(ii) Insert the following sentence in 
lieu of the second sentence of paragraph 
(c) of the clause prescribed in paragraph 
(a) of this section except that in con¬ 
tracts not providing for cost-sharing, the 
parenthetical references to the Govern¬ 
ment's share shall be deleted— 

After payment of an amount equal to 
eighty percent (80%) of (the Government’s 
share of) the total estimated cost of per¬ 
formance of this contract set forth in the 
Schedule, the Contracting Officer may with¬ 
hold further payment on account of allow¬ 
able cost until a reserve shall have been set 
aside in an amount which he considers nec¬ 
essary to protect the interests of the Gov¬ 
ernment, but such reserve shall not exceed 
one percent (1%) of (the Govenment’s share 
of) such total estimated cost or one hundred 
thousand dollars ($100,000). whichever Is 
less. 

(iii) Delete “and any part of the fixed 
fee” from paragraph (e) of the clause 
prescribed in paragraph (a) of this 
section. 

(5) In contracts without fee with non¬ 
profit institutions, <4 ten thousand dollars 
($10,000)** may be substituted for “one 
hundred thousand dollars ($100,000)“ in 
the sentence set forth in subparagraph 
(4) (ii) of this paragraph. 

( 6 ) In contracts with educational in¬ 
stitutions substitute Subpart 1-15.3 of 
Part 1-15 of the Federal Procurement 
Regulations in paragraph (a) (i) (A) of 
the clause prescribed in paragraph (a) 
of tliis section and in paragraph 
(a)(1)(A) of the clause prescribed in 
paragraph (b) of this section. 

(7) In contracts without fee with edu¬ 
cational institutions, the second sentence 
of paragrah (c) of the clause prescribed 
in paragraph (a) of this section and the 
provision of subparagraph (4) (ii) of 
these additional instructions, which per¬ 
tain to withholding of fee and costs, may 
be omitted. If the second sentence of 
paragraph (c) is so omitted, in the first 
sentence of paragraph (e) delete “and 
any part of the fixed fee which has been 
withheld pursuant to (c) above or other¬ 
wise.’* 

(8) In the clauses prescribed above, 
“Task Order” or other appropriate des¬ 
ignation may be substituted for “Sched¬ 
ule.” 

(9) In the clause prescribed in para¬ 
graph (b) of this section, “provisioning 
document or” may be deleted from para¬ 
graph (k) thereof if inappropriate to 
the procurement. 

(10) When clause paragraph (c) pro- 
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vides for withholding, the amount to be 
withheld shall normally be the maximum 
authorized by the clause except that the 
contracting officer may, if he believes 
that such amount exceeds the amount 
necessary to protect the interests of the 
Government, review the status of all 
funds being withheld from the contrac¬ 
tor under the particular contract con¬ 
cerned and under any other contracts 
with the contractor. The contracting of¬ 
ficer shall decide whether to reduce the 
rate of withholding or whether to release 
a portion of the amount already reserved 
under the contract, as appropriate. 

§ 12—7.5201—5 Patent rights. 

Insert the appropriate patent rights 
clause set forth in DOTPR subpart 
12-9.61. 

§ 12—7.5201—6 Inspection and correc¬ 
tion of defects. . 

(a) (1) The following clause shall be 
used where the primary contract objec¬ 
tive is the delivery of end items other 
than designs, drawings, or reports, ex¬ 
cept where the contracting officer deter¬ 
mines that the use of such clause is Im¬ 
practicable. Where this clause, or this 
clause as modified by subparagraph (2) 
or (3^ of this paragraph, Is not used, 
the clause in paragraph (b) of this sec¬ 
tion shall be used. 

Inspection and Correction of Defects 

(a) All work under this contract shaU be 
subject to Inspection and test by the Govern¬ 
ment (to the extent practicable) at all times 
(including the period of performance) and 
places, and In any event prior to acceptance. 
The Contractor shall provide and maintain 
an inspection system acceptable to the Gov¬ 
ernment covering the work hereunder. The 
Government, through any authorized rep¬ 
resentative, may inspect the plant or plants 
of the Contractor or of any of his subcontrac¬ 
tors engaged in the performance of this con¬ 
tract. If any inspection or test is made by 
the Government on the premises of the 
Contractor or a subcontractor the Contractor 
shall provide and shall require subcontractors 
to provide all reasonable facilities and assist¬ 
ance for the safety and convenience of the 
Government Inspectors In the performance 
of their duties. All inspections and tests by 
the Government shall be performed in such 
a manner as will not unduly delay the work. 
Except as otherwise provided In this contract, 
final Inspection and acceptance shall be made 
at the place of delivery as promptly as prac¬ 
ticable after delivery and shall be deemed 
to have been made no later than ninety (90) 
days after the date of such delivery, If ac¬ 
ceptance has not been made earlier within 
such period. 

(b) At any time during performance of 
this contract, but not later than six (6) 
months (or such other time as may be pro¬ 
vided in the Schedule) after acceptance of 
all of the end Items (other than designs, 
drawings, or reports) to be delivered under 
this contract, the Government may require 
the Contractor to remedy by correction or 
replacement, as directed by the Contracting 
Officer, any failure by the Contractor to 
comply with the requirements of this con¬ 
tract. Any time devoted to such correction 
or replacement shall not be Included In the 
computation of the period of time specified 
in the preceding sentence, except as provided 
In (d) below. Except as otherwise provided 
In paragraph (c) below, the allowability of 
the cost of any such replacement or correc¬ 
tion shall be determined as provided In the 


clause of this contract entitled “Allowable 
Cost, Fixed Fee, and Payment," but no addi¬ 
tional fee shall be payable with respect 
thereto. Corrected articles shall not be 
tendered again for acceptance unless the 
former tender and the requirement of cor¬ 
rection is disclosed. If the Contractor fails 
to proceed with reasonable promptness to 
perform such replacement or correction, the 
Government (i) may by contract or other¬ 
wise perform such replacement or correction 
and charge to the Contractor any increased 
cost occasioned the Government thereby, or 
may reduce any fixed fee payable under the 
contract (or require repayment of any fixed 
fee theretofore paid) in such amount as 
may be equitable under the circumstances, 
or (tl) in the case of articles not delivered, 
may require the delivery of such articles, 
and shall have the right to reduce any fixed 
tee payable under this contract (or to re¬ 
quire repayment of any fixed fee thereto¬ 
fore paid) In such amount as may be 
equitable under the circumstances, or (iii) 
may terminate this contract for default. 
Failure to agree to the amount of any such 
increased cost to be charged to the Con¬ 
tractor or to such reduction In, or repay¬ 
ment of, the fixed fee shall be deemed to be 
a dispute concerning a question of fact 
within the meaning of the clause of this 
contract entitled “Disputes." 

(c) Notwithstanding the provisions of 
paragraph (b) above, the Government may 
at any time require the Contractor to remedy 
by correction or replacement, without cost 
to the Government, any failure by the Con¬ 
tractor to comply with the requirements of 
this contract, if such failure is due to fraud, 
lack of good faith or willful misconduct on 
the part of any of the Contractor’s directors 
or officers, or on the part of any of his man¬ 
agers, superintendents, or other equivalent 
representatives, who has supervision or di¬ 
rection of (i) all or substantially all of the 
Contractor's business, or (11) all or sub¬ 
stantially all of the Contractor’s operations 
at any one plant or separate location in 
which this contract is being performed, or 
(iii) a separate and complete major indus¬ 
trial operation in connection with the per¬ 
formance of this contract. The Government 
may at any time also require the Contractor 
to remedy by correction or replacement, 
without coat to the Government, any such 
failure caused by one or more individual 
employees selected or retained by the Con¬ 
tractor after any such supervisory personnel 
have reasonable grounds to believe that any 
such employee Is habitually careless or other¬ 
wise unqualified. 

(d) The provisions of paragraph (b) above 
shall apply tp any corrected or replacement 
end item or component until six months 
after its acceptance. 

(e) The Contractor shall make his records 
of all inspection work available to the Gov¬ 
ernment during the performance of this 
contract and for such longer period as may 
be specified in this contract. 

(f) Except as provided in this clause and 
as may be provided In the Schedule, the 
Contractor shall have no obligation or li¬ 
ability to correct or replace articles which 
at the time of delivery' are defective in ma¬ 
terial or workmanship or otherwise not in 
conformity with the requirements of this 
contract. 

(g) Except as otherwise provided in the 
Schedule, the Contractor’s obligation to cor¬ 
rect or replace Government-furnished prop¬ 
erty (which Is property in the possession of 
or acquired directly by the Government and 
delivered or otherwise made available to the 
Contractor) shall be governed by the pro¬ 
visions of the clause of this contract entitled 
“Government Property.** 

(2) In the foregoing clause, the words 
“Task Order” or other appropriate desig- 
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nation may be substituted for the word 
Schedule/' as appropriate. 

( 3 ) in contracts not providing for 
payment of a fee, insert the following in 
lieu of paragraph (b) of the clause set 
forth in subparagraph (1) of this 
paragraph. 

<b> At any time during performance 
of this contract, but not later than six (6) 
months (or such other period as may be 
provided in the Schedule) after accept¬ 
ance of all of the end items (other than 
designs, drawings or reports) to be de¬ 
livered under this contract, the Govern¬ 
ment may require the Contractor to 
remedy by correction or replacement, as 
directed by the Contracting Officer, any 
failure by the Contractor to comply with 
the requirements of this contract. Any 
time devoted to such correction or re¬ 
placement shall not be included in the 
computation of the period of time spec¬ 
ified in the preceding sentence except 
as provided in paragraph (d) of this sec¬ 
tion. Except as provided in paragraph 
<c> of this section, the allowability of the 
cost of any such replacement or correc¬ 
tion sliall be as provided in the clause 
of tills contract entitled “Allowable Cost 
and Payment.” Corrected articles shall 
not be tendered again for acceptance un¬ 
less the former tender and the require¬ 
ment of correction is disclosed. If the 
Contractor fails to proceed with reason¬ 
able promptness to perform such replace¬ 
ment or correction, the Government (1) 
may by contract or otherwise perform 
such replacement or correction and 
charge to the Contractor any increased 
cost occasioned the Government thereby, 
or <2> in the case of articles not deliv¬ 
ered, may require the delivery of such 
articles, or (3) may terminate this con¬ 
tract for default. Failure to agree to the 
amount of any such increased cost to be 
charged to the Contractor shall be 
deemed to be a dispute concerning a 
question of fact within the meaning of 
the clause of this contract entitled 
“Disputes." 

(c) The following clause shall be in¬ 
serted in all contracts where the clause 
set forth in paragraph (a) (1) of this sec¬ 
tion is not used. 

Inspection 

The Government, through any authorized 
representatives, has the right at all reason¬ 
able times, to Inspect, or otherwise evaluate 
the work performed or being performed here¬ 
under and the premises in which it is being 
performed. If any inspection, or evaluation is 
made by the Government on the premises 
of the Contractor or a subcontractor, the 
Contractor shall provide and shall require his 
subcontractors to provide all reasonable 
facilities and assistance for the safety and 
convenience of the Government representa¬ 
tives in the performance of their duties. All 
inspections and evaluations shall be per¬ 
formed in such a manner as will not unduly 
delay the work. 

§ 12-7.3201—7 Assignment of claims. 

Insert the clause set forth in FPR 1- 
30.703 under the conditions contained 

therein. 

§ 12—7.3201—8 Examination of records 
by (Comptroller General. 

^ Insert the clause set forth in FPR 1- 
1 101-10. In the case of research and de¬ 
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velopment contracts with nonprofit in¬ 
stitutions and subcontracts thereunder, 
and pursuant to procedures approved by 
the Comptroller General, original docu¬ 
mentary evidence in support of costs of 
the transportation of tilings will not be 
required pursuant to said clause. 

§ 12-7.5201-9 Subcontracts. 

(a) Subject to the instructions in 
paragraph <b) of this section, insert the 
following clause. 

Subcontracts 

(a) The Contractor shall give advance 
notification to the Contracting Officer of any 
proposed subcontract hereunder which (1) is 
cost-reimbursement, time and materials, or 
labor-hour, or (li) is fixed-price type and 
exceeds in dollar amount either $25,000 or 
five percent (5%) of the total estimated cost 
of this contract, (iii) provides for the fabri¬ 
cation, purchase, rental, installation, or 
other acquisition of special test equipment 
having a value in excess of $1,000 or of any 
items of industrial facilities; or (iv) has 
experimental, developmental, or research 
work as one of Its purposes. 

(b) In the case of a proposed subcontract 
which (i) is cost-reimbursement, time and 
materials, or labor-hour which would in¬ 
volve an estimated amount in excess of 
$10,000. including any fee, (il) is proposed to 
exceed $100,000, or (ill) is one of a number 
of subcontracts under this contract with a 
single subcontractor for the same or related 
supplies trr services which, in the aggregate 
are expected to exceed $100,000, the advance 
notification required by (ft) above shall 
include: 

(1) A description of the supplies or serv¬ 
ices to be called for by the subcontract; 

(2) Identification of the proposed subcon¬ 
tractor and an explanation of why and how 
the proposed subcontractor was selected, in¬ 
cluding the degree of competition obtained; 

(3) The proposed subcontract price, to¬ 
gether with the contractor’s cost or price 
analysis thereof; 

(4) The subcontractor’s current, complete, 
and accurate cost or pricing data and Cer¬ 
tificate of Current Cost or Pricing Data when 
such data and certificate are required by 
other provisions of this contract to be ob¬ 
tained from the subcontractor; and 

(5) Identification of the type of sub¬ 
contract to be used. 

(c) The Contractor shall obtain the writ¬ 
ten consent of the Contracting Officer prior 
to placing any subcontract for which ad¬ 
vance notification is required under (a) 
above. The Contracting Officer may, in his 
discretion, ratify in writing any such sub¬ 
contract; such action sliall constitute the 
consent of the Contracting Officer as re¬ 
quired by this paragraph (c). 

(d) The Contractor agrees that no sub¬ 
contract placed under this contract shall 
provide for payment on a cost-plus-a- 
percentage-of -cost basis. 

(e) The Contracting Officer may. in his 
discretion, specifically approve in writing 
any of the provisions of a subcontract. How¬ 
ever, such approval or the consent of the 
Contracting Officer obtained as required by 
this clause sliall not be construed to con¬ 
stitute a determination of the allowability 
of any cost under this contract, unless such 
approval specifically provides that it con¬ 
stitutes a determination of the allowability 
of such cost. 

(f) The Contractor shall give the Con¬ 
tracting Officer immediate notice In writing 
of any action or suit filed, and prompt notice 
of any claim made against the Contractor 
by any subcontractor or vendor* which in the 
opinion of the Contractor, may result in liti¬ 
gation related in any way to this contract. 
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with respect to which the Contractor may be 
entitled to reimbursement from the Gov¬ 
ernment. 

(g) Notwithstanding (c) above, the Con¬ 
tractor may enter into subcontracts within 
(i) and (il) of (a) above, without the con¬ 
sent of the Contracting Officer, If the Con¬ 
tracting Officer has approved in writing the 
Contractor’s procurement system and the 
subcontract is within the scope of such 
approval. 

(b) In contracts without fee with edu¬ 
cational institutions, change “(Iii)*' in 
paragraph <a> of the clause in para¬ 
graph <a> of this section to read: 

(ill) Provides for (A) the construction, 
purchase, rental, Installation, or other acqui¬ 
sition of nonseverable industrial facilities, or 
(B) the fabrication, purchase, rental, Instal¬ 
lation. or other acquisition, of any item of 
either (1) severable Industrial facilities hav¬ 
ing a value in excess of $1,000 or the amount, 
if any, specified In the Schedule or Task 
Order, whichever is the lesser, or (2) special 
test equipment having a value in excess of 
$ 1 , 000 . 

In (iii) (B)(1) thereof, the $1,000 limit 
may, at the discretion of the contracting 
officer, be decreased where it is deter¬ 
mined to be in the interest of the Gov¬ 
ernment, in view of the circumstances of 
each particular contract, as, for exam¬ 
ple, the nature of the contractor’s oper¬ 
ations, previous experience with the 
contractor on comparable procurements, 
the contractor’s accounting and procure¬ 
ment systems, accounting and supply 
systems of the procurement activity, and 
the capability of the procuring activity to 
effect close surveillance of the contrac¬ 
tor’s procurement and accounting prac¬ 
tices. Also, in the discretion of the con¬ 
tracting officer, the cumulative total of 
acquisitions of severable industrial facil¬ 
ities may be limited to a stated dollar 
amount or an amount equal to a stated 
percentage of the estimated cost, beyond 
which amount the contractor will be re¬ 
quired to obtain written consent of the 
contracting officer for any additional ac¬ 
quisitions of such facilities. 

§ 12—7.5201—10 Utilization of small 
business concerns. 

In accordance with FPR 1-1.710-3 (a) 
and (b), insert one or both of the clauses. 

§ 12—7.5201—11 Tcrniiiintion. 

Insert the appropriate clause set forth 
in either FPR 1-8.702 or FPR 1-8.704-1. 

§ 12-7.3201-12 Disputes. 

Insert the clause set forth in FPR 
1-7.101-12. 

§ 12—7.5201—13 Convict labor. 

In accordance with FPR 1-12.202. in¬ 
sert the clause in FPR 1-12.203. 

§ 12-7.3201-14 Walsli-Healoy Public 
Contracts Act. 

In accordance with FPR 1-12.602, in¬ 
sert the clause set forth in FPR 1-12.- 
605. 

§ 12—7.5201—15 Contract Work Hours 
Standards Ad—overtime compensa¬ 
tion. ' 

In accordance with FPR 1-12.302, in¬ 
sert the clause set forth in FPR 1-12.303. 
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§ 12—7.5201—16 Equal opportunity. 

In accordance with FPR 1-12.803-1, in¬ 
sert the clause set forth in FPR 1- 
12.803-2. 

§ 12—7.5201—17 Official* not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19. 

§ 12—7.5201—18 Covenant against con¬ 
tingent fee*. 

In accordance with FPR 1-1 .501, in¬ 
sert the clause set forth In FPR 1-1.503. 

§ 12—7.5201—19 Authorization anil con- 
sen t« 

Insert the clause set forth in DOTPR 
12-9.6106-2. 

§ 12—7.5201—20 Notice anil assistance 
regarding patent infringement. 

In accordance with DOTPR 12-9.6108, 
Insert the clause set forth in FPR 1-7.- 
101-13. 

§ 12-7.5201-21 Right* in data. 

In accordance with DOTPR 12-9.- 
6301-1, insert the clause set forth in 
DOTPR 12-9.6302 or 12-9.6303. 

§ 12—7.5201—22 Insurance—liability to 
third persons. 

(a) Except as provided in paragraph 

(b) of this section, insert the clause set 
forth in DOTPR 12-7.5001-20. If the 
contractor claims partial immunity from 
tort liability as a State agency or as a 
charitable institution (as where work 
may be performed under the contract in 
a place or under conditions where the 
contractor is not immune from tort lia¬ 
bility), the following may be added to 
the clause in DOTPR 12-7.5001-20: 

(e) Notwithstanding paragraphs (a) and 

(c) of this clause, (1) the Government does 
not assume any liability to third persons, 
nor wiU the Government reimburse the Con¬ 
tractor for his liability to third persons, with 
respect to loss due to death, bodily injury, 
or damage to property resulting in any way 
from the performance of this contract or any 
subcontract hereunder: and (li) the Con¬ 
tractor need not procure or maintain insur¬ 
ance coverage as provided in paragraph (a) 
of this clause; provided, the Contractor may 
obtain any insurance coverage he deems 
necessary subject to approval by the Con¬ 
tracting Officer as to form, amount, and du¬ 
ration, in which event the Contractor shall 
be reimbursed (A) for the cost of such in¬ 
surance and (B) to the extent provided in 
paragraph (c) above, for liabilities to third 
persons for which the Contractor has ob¬ 
tained Insurance coverage as provided in this 
paragraph, but for which such coverage is 
insufficient in amount. 

(b) If the contractor claims total im¬ 
munity from tort liability as a State 
agency or as a charitable institution, the 
following clause may be used in lieu of 
the clause in DOTPR 12-7.5001-20: 

Liability to Third Persons 

(a) The Government does not assume any 
liability to third persons, nor will the Gov¬ 
ernment reimburse the Contractor for his 
liability to third persons, with respect to loss 
due to death, bodily injury, or damage to 
property resulting in any way from the per¬ 
formance of this contract or any subcontract 
hereunder. 
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(b) The Contractor shall give the Govern¬ 
ment or its representatives Immediate notice 
of any Bult or action filed, or prompt notice 
of any claim made, against the Contractor 
arising out of the performance of this con¬ 
tract. the cost and expense of which may be 
reimbursable to the Contractor under the 
provisions of this contract. The Contractor 
shall furnish Immediately to the Government 
copies of all pertinent papers received by the 
Contractor. The Contractor shall, if required 
by the Government, authorize representa¬ 
tives of the Government to settle or defend 
any such claim and to represent the Con¬ 
tractor in or take charge of any litigation 
In connection therewith. The Contractor 
may, .at his own expense, be associated with 
the representatives of the Government In the 
settlement or defense of any such claim or 
litigation. 

§ 12—7.5201—23 Utilization of concerns 
in labor surplus areas. 

In accordance with FPR 1-1.805, insert 
one or both of the clauses set forth in 
FPR 1-1.805-3. 

§ 12—7.5201—21 Payment for overtime 
premiums. 

Insert the clause set forth in DOTPR 
12-7.5001-24. 

§ 12—7.5201—25 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-11. 

§ 12-7.5201-26 Notice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9. 

§ 12—7.5201—27 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12—7.5201—28 Priorities, allocation, 
and allotments. 

Insert the clause set forth in DOTPR 
12-7.150-3. 

§ 12—7.5201—29 New material. 

Insert the clause set forth in DOTPR 
12-7.150-2. 

§ 12—7.5201—30 Interpretation or modi¬ 
fication. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5202 Clauses to be used when ap¬ 
plicable- 

The following clauses shall be included 
in the contract when their use is ap¬ 
propriate. 

§ 12—7.5202—1 Buy American Act. 

Insert the clause set forth in FPR 1- 
6.104-5 in accordance with the instruc¬ 
tions for its use. 

§ 12—7.5202—2 Military security require¬ 
ments. 

When required by DOTPR 12-1.351, in¬ 
sert the clause set forth In ASPR 7-104.- 
12, as modified by ASPR 7-204.12. 

§ 12—7.5202—3 Negotiated overhead 
rates. 

Insert the clause set forth in FPR 1- 
3.704-1 or the appropriate clause set forth 
in FPR 1-3.704-2. 


§ 12—7.5202—4 Change* to make-or-l>uy 
program. 

In accordance with FPR 1-3.902-3. in¬ 
sert the clause set forth therein. 

§ 12—7.5202—5 Required source for 
jewel bearings. 

In accordance with FPR 1-1.319, insert 
the clause contained therein. 

§ 12—7.5202—6 Value engineering. 

A value engineering incentive clause 
shall be included in the contract in ac¬ 
cordance with the instructions for its use 
in DOTPR 12-1.5202-2. 

§ 12—7.5202—7 Recovery of develop¬ 
mental costs. 

Insert the clause set forth in DOTPR 
12-9.6202 in accordance with the instruc¬ 
tions contained therein. 

§ 12—7.5202—8 Renegotiation. 

Insert the clause set forth in DOTPR 
12-7.151-12 in accordance with the in¬ 
structions contained therein. 

§ 12—7.5202—9 Aluminum. 

In accordance with FPR 1-5.1001-1, 
insert the clause set forth in FPR 1- 
5.1001-2. 

§ 12—7.5202—10 Stop work order*. 

The clause set forth in DOTPR 12- 
7.151-8 may be included under the con¬ 
ditions described therein, provided the 
clause is modified in accordance with 
DOTPR 12-7.5002-11. 

§ 12—7.5202—11 Competition in subcon¬ 
tracting. 

Insert the clause set forth in DOTPR 
12-7.5002-12 in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—12 Audit and record*. 

Insert the clause set forth in FPR 1- 

3.814— 2(c) in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—13 Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 1- 

3.814- 1 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—14 Subcontractor eo*t and 
pricing duta. 

Where the clause in FPR 1 - 3 . 814-1 <a) 
is included in the contract, the clause in 
FPR 1-3.814-3(a) also shall be included. 

§ 12—7.5202—15 Government properly. 

Insert the clause set forth in DOTPR 
12-7.5002-16 in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—16 Excusable delays. 

Insert the clause set forth in FPR 1- 
8.708 when the termination clause set 
forth in FPR 1-8.702 is used. 

§ 12-7.5202-17 General Services Ad¬ 
ministration supply Mjnrccs. 

When it is determined appropriate in 
accordance with Administration pro¬ 
cedures to authorize the contractor to 
utilize General Sendees Administration 
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supply sources In performing a cost-reim¬ 
bursement type contract pursuant to 
FPR Subpart 1-5.9, the following clause 
shall be inserted in the contract: 

General Services Administration Supply 
Sources 

The Contracting Officer may issue the Con¬ 
tractor an authorization to utilize General 
Senlees Administration supply sources for 
property to be used In the performance of 
this contract. Title to all property acquired 
under such an authorization shall be In the 
Government. All property acquired under 
such an authorization shall be subject to 
the provisions of the clause of this contract 
entitled “Government Property”, except 

(b) and (c) thereof. 

§ 12-7.5202—18 Filing of patent appli¬ 
cations. 

In accordance with DOTPR 12-9.6109, 
insert the clause set forth therein. 

§ 12—7.5202—19 Background patents 
(license}. 

Insert the clause set forth in DOTPR 
12-9.6105-1 in accordance with the in¬ 
structions contained in DOTPR 12- 
9.6105. 

§ 12-7.5202-20 Reporting and refund 
of royalties. 

In accordance with DOTPR 12-9.6111 
and 12-9.6112, insert the clause or clauses 
set forth therein. 

Subpart 12-7.53 [Reservedl 

Subpart 12-7.54—Clauses for 
Architect-Engineer Contracts 

§ 12-7.5400 Scope. 

This subpart sets forth contract clauses 
for use in fixed-price architect-engineer 
contracts in addition to those prescribed 
In the August 1970 edition of Standard 
Form 253 (see FPR 1-16.702). 

§ 12—7.5400—1 Amendment of Standard 
Form 253. 

Pending the publication of a new edi¬ 
tion of Standard Form 253, the “Ex¬ 
amination of Records” clause contained 
therein shall be deleted, and the clause 
set forth in FPR 1-7.101-10 entitled “Ex¬ 
amination of Records by Comptroller 
General” shall be substituted therefor. 
The term “Architect-Engineer” shall be 
substituted for “Contractor” wherever 
it appeal's in the clause. 

§ 12—7.5401 Required clau *c*. 

§ 12—7.5401—1 Composition of contrac¬ 
tor. 

Composition or Contractor 

If the Contractor hereunder is comprised 
of more than one legal entity, each entity 
shall be Jointly and severally liable here¬ 
under. 

§ 12—7.5401—2 Interpretation or modi¬ 
fication. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5401—3 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-11, substituting •‘Architect- 
Engineer” for “Contractor.” 


§ 12—7.5401—4 Inspection. 

Inspection 

The Government, through any authorized 
representative, may at all reasonable times. 
Inspect or otherwise evaluate the work being 
performed hereunder and the premises in 
which it Is being performed. If any inspec¬ 
tion or evaluation Is made by the Govern¬ 
ment on the premises of the Architect-En¬ 
gineer or subcontractor, the Architect-En¬ 
gineer shall provide and shall require his 
subcontractors to provide all reasonable fa¬ 
culties and assistance for the safety and con¬ 
venience of the Government representatives 
In the performance of their duties. All in¬ 
spections and evaluations shall be performed 
in such a manner as will not unduly delay 
the work. 

§ 12—7.5401—5 Nolice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9, substituting “Architect-En¬ 
gineer” for “Contractor”. 

§ 12—7.5401—6 Certification of drawing* 
and other documents. 

Certification op Drawings and Other 
Documents 

The Architect-Engineer or his authorized 
representative shall sign the original tracings 
of all drawings and the first page of all spec¬ 
ifications, estimates, or similar documents 
under the Architect-Engineer’s printed name 
and over the affixed replica of his professional 
seal or his registration certificate number, in¬ 
cluding the State or Jurisdiction of Issuance. 

§ 12—7.5401—7 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1, substituting “Architect-En¬ 
gineer” for “Contractor”. 

§ 12—7.5402 Clauses to he used when ap¬ 
plicable. 

The following clauses shall be in¬ 
cluded in the contract when their use is 
appropriate. 

§ 12—7.5-102—1 Military security roquir’e- 
nients. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in accord¬ 
ance with the instructions for its use in 
DOTPR 12-1.351. 

§ 12—7.5402—2 Audit and records. 

Insert the clause set forth in FPR 
1-3.814-2(a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5402—3 Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 
1-3.814-1 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5402—4 Subcontractor cost or 
pricing data. 

Insert the clause set forth in FPR 
1-3.814-3(a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5402—5 Architectural designs 
and data—Government rights (sole 
property). 

Where the purpose of a contract for 
architect-engineer services is to obtain a 
unique aicliitectural design of a building, 
a monument, or construction of a simi¬ 
lar nature, which for artistic, esthetic, 
or other special reasons the Govern¬ 
ment does not want duplicated by anyone 


else, the Government may desire to ac¬ 
quire exclusive control of the data per¬ 
taining to such design. The clause set 
forth in FPR 1-16.703 (d) shall be used 
only in those cases where the contracting 
officer determines for the foregoing rea¬ 
sons that i£ is desirable to maintain ex¬ 
clusive control over the design and data. 

§ 12—7.5402—6 Renegotiation. 

Insert the clause set forth in DOTPR 
12-7.151-12 in accordance with the in¬ 
structions for its use. 

§ 12—7.5403 Additional clauses. 

The following clauses shall be included 
in the contract when it is deemed neces¬ 
sary or desirable to cover the subject 
matter thereof. The clauses may be mod¬ 
ified, when necessary, to adapt to special 
situations. 

§ 12—7.5403—1 Method of payment. 

Method of Payment 

(a) Estimates shall- be made monthly of 
the amount and value of the work and serv¬ 
ices performed by the Architect-Engineer 
under this contract, such estimates to be 
prepared by the Architect-Engineer and ac¬ 
companied by such supporting data as may 
be required by the Contracting Officer. 

(b) Upon approval of such estimate by 
the Contracting Officer payment upon prop¬ 
erly certified vouchers shall be made to the 
Architect-Engineer as soon as practicable 
of 90% of the amount as determined above, 
less all previous payments: Provided, how¬ 
ever, That if the Contracting Officer deter¬ 
mines that the work is substantially 
complete and that the amount of retained 
percentages Is in excess of the amount con¬ 
sidered by him to be adequate for the pro¬ 
tection of the Government, he may at his 
discretion release to the Architect-Engineer 
such excess amount. 

(c) Upon satisfactory completion by the 
Architect-Engineer and acceptance by the 
Contracting Officer of the work required by 
the contract, the Architect-Engineer wUl be 
paid the unpaid balance of any money due 
under the contract. 

(d) As a precedent to final payment under 
the contract, the Architect-Engineer shall 
execute and deliver to the Contracting Of¬ 
ficer a release of all claims against the Gov¬ 
ernment arising under or by virtue of this 
contract, other than such claims, If any, as 
may be specifically excepted by the Architect- 
Engineer from the operation of the release 
In stated amounts to be set forth therein. 

§ 12—7.5403—2 Preparation of specifica¬ 
tions. 

Preparation or Specifications 

The Architect-Engineer shall make refer¬ 
ence to applicable Federal specifications. If 
available, for items and materials used. If 
Federal specifications are not available, the 
Architect-Engineer shall reference specifica¬ 
tions prepared by recognized professional 
manufacturer or construction societies, or 
furnish descriptions of the Items or materials 
containing all the fundamental properties 
and all the essential requirements to be met 
by the Items or materials. When an item or 
material cannot be described because of Its 
technical construction or composition or be¬ 
cause It is a proprietary Item, the name of 
one. and If available, several, suitable com¬ 
mercial products shall be included as part 
of the required description, followed by the 
words “or equal.” If It Is determined that 
one and only one brand of item or material 
will meet the requirement, the Architect- 
Engineer shall so state and shall give full 
Justification for that determination. Specifl- 
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cations will not duplicate, contradict or cover 
the same subject matter contained in the 
general and special provisions to be used 
with the construction contract. A complete 
set of construction contract general and spe¬ 
cial provisions will be furnished to the 
Architect-Engineer by the Contracting 
Officer. 

§ 12—7.5403—3 Construction co>t limita¬ 
tions. 

Construction Cost Limitations 

(a) The Architect-Engineer shall accom¬ 
plish the design services required under this 
contract so as to permit the award of a 
construction contract in an amount not to 
exceed the estimated construction contract 
price set forth in this contract. 

(b) After bids or offers on the construc¬ 
tion contract for this project are opened, the 
estimated construction contract price shall 
be Increased by a percentage representing 
the increase in the level of building con¬ 
struction costs during the period between 
the date of award of tills contract and the 
date bids or offers were opened. The per¬ 
centage of increase shall be determined by 
averaging the building construction cost 
Indices for that period as published by the 
Engineering News-Record Building Cost 
Index, the Associated General Contractors 
of America Construction Cost Index, and 
E. H. Boeckh & Associates. 

(c) If the lowest acceptable bid or offer 
exceeds by more than five percent the esti¬ 
mated construction contract price, adjusted 
in accordance with paragraph (b) above, the 
Architect-Engineer shall, at no cost to the 
Government, redesign or make such revisions 
in the drawings and specifications as are 
required to meet the requirements of (a) 
above. The Architect-Engineer shall com¬ 
mence such revisions promptly upon receipt 
of notice and directions from the Contract¬ 
ing Officer and shall complete the revisions 
within the time determined by the Contract¬ 
ing Officer to be commensurate with the ex¬ 
tent of the revisions required. 

(d) In the event the Architect-Engineer 
fails or refuses to furnish revisions as may be 
required in accordance with this clause, he 
shall be deemed to have failed to perform 
the contract. At the sole option of the Gov¬ 
ernment. he shall either reimburse the Gov¬ 
ernment all payments received to date under 
this contract or reimburse the Government 
the cost of having the revisions accom¬ 
plished by other means. 

Note: Whenever the above clause is in¬ 
cluded In a contract, the statement below 
shall be Inserted in the description of the 
work to be performed by the Architect- 
Engineer: 

“The estimated construction contract price 
for the project described herein is $-" 

The figure to be inserted in this statement 
is to be established by agreement between 
the Architect-Engineer and the Government. 

§ 12—7.5403—1 Building codes. 

Building Codes 

The Architect-Engineer shall plan and de- 
sig i this project in accordance with the 
building ordinances, codes, and regulations 
of the county and political subdivision in 
which the project is to be constructed inso¬ 
far as they are binding upon the United 
States Government. The project shall also 
be planned and designed in compliance with 
the latest edition of the American National 
Building Code as recommended by the Board 
of Fire Underwriters. 


RULES AND REGULATIONS 

Subpart 12—7.56— Clauses for Fixed- 

Price Vessel Repair, Alteration or 

Conversion Contracts 

§ 12—7.5600 Scope of suhpurt. 

This subpart is applicable only to the 
Coast Guard. It sets forth or cites con¬ 
tract clauses to be used for fixed-price 
vessel repair, alteration or conversion 
contracts and where necessary provides 
instructions for their use. 

§ 12—7.5601 Required clauses. 

The clauses set forth or cited in this 
section shall be included in fixed-price 
vessel repair, alteration or conversion 
contracts which are formally advertised 
and to be performed within the United 
States, its possessions, or Puerto Rico. 
Unless inappropriate, the clauses should 
also be included in negotiated contracts 
and contracts to be performed outside 
the United States. 

§ 12-7.5601—1 Delivery and shifting of 
vessel. 

Delivery and Shifting of Vessel 

The Government shall deliver the vessel 
to the Contractor at his place of business. 
Upon completion of the work the Govern¬ 
ment shall accept delivery of the vessel at 
the Contractor's place of business. The Con¬ 
tractor shall provide, at no additional charge, 
upon 24 hours’ advance notice, a tug or tugs 
and docking pilot, acceptable to the Con¬ 
tracting Officer, to assist in handling the 
vessel between (to and from) the Contrac¬ 
tor’s plant and the nearest point in a water¬ 
way regularly navigated by vessels of equal 
or greater draft and length. While the vessel 
Is In the hands of the Contractor, any neces¬ 
sary towage, cartage, or other transportation 
between ship and shop or elsewhere, which 
may be incident to the work herein specified, 
shall be furnished by the Contractor without 
additional charge to the Government. 

§ 12—7.5601—2 Performance. 

Performance 

(a) The Contractor shall make the neces¬ 
sary arrangements for receiving the vessel on 
the specified date, such arrangements to be 
satisfactory to the Contracting Officer or his 
duly authorized representative. 

(b) The Contractor shall promptly com¬ 
mence the work required by the contract and 
shall diligently prosecute same to comple¬ 
tion to the satisfaction of the Contracting 
Officer. 

(c) Except as otherwise provided in this 
contract, the Contractor shall furnish all 
necessary material, labor, services, equip¬ 
ment, supplies, power, accessories, facilities 
and such other things and services as are 
necessary for accomplishing the work speci¬ 
fied in this contract subject to the right re¬ 
served In the Government under the “Gov¬ 
ernment-furnished Property” clause of the 
contract. 

(d) The Contractor shall without charge 
and without specific requirement therefor: 

(1) Make available at the plant to per¬ 
sonnel of the vessel, while in drydock or on 
a marine railway, toilet and similar facilities 
acceptable to the Contracting Officer as ade¬ 
quate in number and sanitary standards. 

(2? Supply and maintain, in such con¬ 
dition as the Contracting Officer may rea¬ 
sonably require, suitable brows and gang¬ 
ways from the pier, drydock or marine rail¬ 
way to the vessel (access to vessel shall be 


lighted by the Contractor during all periods 
of darkness). 

(3) Treat salvage, scrap, or other ship’s 
material of the Government resulting from 
performance of work as though they were 
items of Government-furnished property in 
accordance with provisions of the “Govern¬ 
ment-furnished Property” clause of this 
contract. 

(4) Perform, or pay the cost of, any re¬ 
pairs, reconditioning or replacements nec¬ 
essary as a result of the use by the Contrac¬ 
tor of any of the vessel’s machinery, equip¬ 
ment or fittings, including, but not limited 
to, winches, pumps, rigging, or pipelines. 

(e) The Contractor shall conduct dock 
and sea trials of the vessel as required by 
the specifications. During such trials the 
vessel shall be under the control of the ves¬ 
sel’s commander and crew with representa¬ 
tives of the Contractor and the Government 
on board to determine whether or not the 
work done by the Contractor has been sat¬ 
isfactorily performed. Dock and sea trials 
not specified herein which the Contractor 
requires for his own benefit shall not be 
.undertaken by the Contractor without prior 
notice to and approval of the Contracting 
Officer; any such dock trials shall be con¬ 
ducted at the expense of the Contractor, 
and any such sea trials shall be conducted 
at the risk and expense of the Contractor. 

§ 12—7.5601—3 Inspection and manner 
of doing work. 

Inspection and Manner of Doing Work 

(a) All work and material shall be sub¬ 
ject to the approved of the Contracting Offi¬ 
cer or his duly authorized representative 
Work shall be performed in accordance with 
the plans and specifications of this contract 
as modified by any change order issued 
under the “Changes” clause in this contract. 

(b) Unless otherwise specifically provided 
for herein, all operational practices of the 
Contractor and all workmanship and ma¬ 
terial, equipment and articles used in the 
performance of work thereunder shall be in 
accordance with American Bureau of Ship¬ 
ping Rules for Building and Classing Steel 
Vessels, U.S. Coast Guard Marine Engineer¬ 
ing Regulations and Material Specifications 
(Subchapter J, 46 CFR). U.S. Coast Guard 
Electrical Engineering Regulations (Sub¬ 
chapter J, 46 CFR), U.S. Coast Guard Navi¬ 
gation and Vessel Inspection Circular No. 
4-60 (Part IV—Notes on Repair), and 
U.S.P.H.S., Handbook on Sanitation in Ves¬ 
sel Construction, in effect at the time of the 
Contractor’s submission of bid (or accept¬ 
ance of the contract, if negotiated), and 
the best commercial maritime practices ex¬ 
cept where Navy specifications are specified, 
in which case such standards of material 
and workmanship shall be followed. Where 
the detailed specifications do not require a 
Navy standard, and the requirements are 
not clearly or specifically covered by one 
of the aforementioned standards, the Con¬ 
tracting Officer or his designated representa¬ 
tive shall prescribe a Navy or industrial 
standard for the work wherever applicable, 
and the decision shall be final: Provided, 
however, That where the requirements of 
the representative for development of de¬ 
tailed drawings, selection of materials and 
equipment, standards of workmanship, 
which are not specifically required in the 
specifications result in a change in unit 
price, total contract price, quantity, quality, 
or delivery schedule, the Contracting Officer 
will be advised accordingly and the Con¬ 
tractor will not proceed with the work until 
specifically directed to do so by the Con¬ 
tracting Officer. 
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(c) All material and workmanship shall be 
subject to inspection and test at all times 
during the Contractor s performance of the 
work to determine their quality and suitabil¬ 
ity for the purpose Intended and compliance 
with the contract. In case any material or 
workmanship furnished by the Contractor is 
found prior to redelivery of the vessel to be 
defective, or not in accordance with the re¬ 
quirements of the contract, the Govern¬ 
ment. in addition to Its rights under any 
“Guaranty’* clause which may be contained 
in this contract, shall have the right prior 
to redellvery of the vessel to reject such ma¬ 
terial or workmanship, and to require its cor¬ 
rection or replacement by the Contractor at 
the Contractor’s cost and expense. If the 
Contractor fails to proceed promptly with 
the replacement or correction of such ma¬ 
terial or workmanship, as required by the 
Contracting Officer, the Government may, by 
contract or otherwise, replace or correct such 
material or workmanship and charge to the 
Contractor the excess cost occasioned the 
Government thereby. The Contractor shall 
provide and maintain an inspection system 
acceptable to the Government covering the 
work specified in the contract. Records of all 
inspection work by the Contractor shall be 
kept complete and available to the Govern¬ 
ment during the performance of the con¬ 
tract and for a period of 60 days after com¬ 
pletion of all work required by the contract. 

(d) No welding. Including tack welding 
and brazing, shall be permitted in connec¬ 
tion with repairs, completions, alterations, 
or addition to hulls, machinery or compo¬ 
nents of vessels, unless the welder at the 
time has a valid qualification record, certi¬ 
fied by the U.S. Coast Guard, the American 
Bureau of Shipping, or the Department of 
the Navy. The welder’s qualifications shall 
be appropriate for the particular service ap¬ 
plication. filler material type, position of 
welding, and welding process involved In the 
work being undertaken. A welder who for a 
period of three (3) months or more has not 
used the process for which he was qualified, 
or at any time deemed necessary by the Con¬ 
tracting Officer because of a reasonable 
doubt of the welder’s ability, may be re¬ 
quired to requallfy. Welder’s qualification 
for this purpose shall be as outlined In 
“Marine Engineering Regulations” of the 
US Coast Guard. Contractors or fabricators 
desiring, or where required by the detailed 
specifications or Job order, to weld with a 
process other than manual shielded arc 
shall submit procedure qualification tests for 
approval prior to production welding. Pro¬ 
cedure qualification tests shall be conducted 
in accordance with the requirements of the 
“Marine Engineering Regulations” of the 
U S. Coast Guard. 

(e) The Contractor shall exercise reason¬ 
able care to protect the vessel from fire, and 
the Contractor shall maintain a reasonable 
system of inspection over the activities of 
welders, burners, riveters, painters, plumb¬ 
ers and similar workers, particularly where 
such activities are undertaken in the vicinity 
of the vessel's magazines, fuel oil tanks or 
storerooms containing flammable materials. 
A reasonable number of hose lines shall 
be maintained by the Contractor ready for 
Immediate use on the vessel at all times 
while the vessel Is berthed alongside the 
Contractor’s pier or in drydock or on a ma¬ 
rine railway. All tanks under alteration or 
repair shall be cleaned, washed and steamed 
out or otherwise made safe by the Con¬ 
tractor if and to the extent necessary, and 
the Contracting Officer shall be furnished 
with a gas-free" or "safe-for-hot-work” 
certificate before any hot-work Is done on 
a tank. Unless otherwise provided in this 
contract, the Contractor shall at all times 
maintain a reasonable fire watch about the 


vessel, including a fire watch on the vessel 
while work is being performed thereon. 

(f) The Contractor shall place proper 
safeguards and/or effect such safety pre¬ 
cautions ae necessary, Including suitable and 
sufficient lighting, for the prevention of acci¬ 
dents or injury to persons or property during 
the prosecution of work under this contract 
and/or from time of receipt of the vessel 
until acceptance of work performed by the 
Government* 

(g) Except as otherwise provided in this 
contract, when the vessel Is in the custody 
of the Contractor or In drydock or on a 
marine railway and the temperature becomes 
as low as 35* F., the Contractor shall keep 
all pipe-lines, .fixtures, traps, tanks, and 
other receptacles on the vessel drained to 
avoid damage from freezing, or if this is not 
practicable, the vessels shall be kept heated 
to prevent such damage. The vessel’s stern 
tube and propeller hubs shall be protected 
from frost damage by applied heat through 
the use of a salamander or other proper 
means. 

(h) The work shall, whenever practicable, 
be performed in such manner as not to inter¬ 
fere with the berthing and messing of 
civilian or military personnel attached to 
the vessel, and provisions shall be made so 
that personnel assigned shall have access 
to the vessel at all times, it being under¬ 
stood that such personnel will not inter¬ 
fere with the work or the Contractor’s 
workmen. 

(i) The Government does not guarantee 
the correctness of the dimensions, sizes and 
shapes given in any sketches, drawings, 
plans or specifications prepared or furnished 
by the Government. The Contractor shall 
be responsible for the correctness of the 
shape, sizes and dimensions of parts to be 
furnished hereunder, other than those fur¬ 
nished by the Government. 

(J) The Contractor shall at all times keep 
the site of the work on the vessel free from 
accumulation of waste material or rubbish 
caused by his employees or the work, and 
at the completion of the work shall remove 
all rubbish from and about the site of the 
work and shall leave the work in its im¬ 
mediate vicinity "broom clean." unless more 
exactly specified in this contract. 

(k) Any question regarding or rising out 
of the interpretations of plans and specifica¬ 
tions of this contract or any discrepancies 
between the plans and specifications shall 
be determined by the Contracting Officer 
or his duly authorized representative: Pro- 
iTided, however. That any interpretations or 
determinations by the authorized representa¬ 
tive which affect the price or delivery time 
specified in this contract must be approved 
In writing by the Contracting Officer prior 
to proceeding with the requirements of such 
interpretations or determinations. 

(l) While in drydock or on a marine rail¬ 
way. the commanding officer of the vessel, if 
then in commission, shall be responsible for 
the proper closings of openings to the ship’s 
bottom upon which no work is being done 
by the Contractor. The Contractor shall be 
responsible for the closing before the end of 
working hours, of all valves and openings 
upon which work is being done by its work¬ 
men when such closing is practicable. The 
Contractor shall keep the commanding officer 
cognizant of the closure status of all valves 
and openings xipon which the Contractor’s 
workmen have been working. 

§ 12—7.5601—4 Subcontracts. 

Subcontracts 

(a) Nothing contained in the contract 
shall be construed as creating any con¬ 
tractual relationship between any subcon¬ 
tractor and the Government. The divisions 


or sections of the specifications are not in¬ 
tended to control the Contractor in dividing 
the work among subcontractors or to limit 
the work performed by any trade. 

(b) The Contractor shall be responsible to 
the Government for acts and omissions of his 
own employees, and of subcontractors and 
their employees. He shall also be responsible 
for the coordination of the work of the 
trades, subcontractors, and material men. 

(c) The Contractor shall, without addi¬ 
tional expense to the Government, employ 
specialty subcontractors where required by 
the specifications. 

(d) The Government or Its representatives 
will not undertake to settle any differences 
between the Contractor and his subcon¬ 
tractors or between subcontractors. 

§ 12-7.5601-5 Lay days. 

Lay Days 

(a) Lay day time will be paid for by the 
Government at the Contractor’s stipulated 
bid price for this item of the contract when 
the vessel remains on the dry dock or Marine 
Railway as a result of any change that in¬ 
volves work In addition to that required 
under the basic contract. 

(b) No cost for lay day time shall be paid 
until all accepted Items of the basic contract 
for which a price was established by the Con¬ 
tractor and for which docking of the vessel 
was required have been satisfactorily 
completed. 

(c) Days of hauling out and floating, 
whatever the hour, shall not be paid as lay 
day time, and days when no work is per¬ 
formed by the Contractor shall not be paid 
as lay day time. 

(d) Payment of lay day time shall con¬ 
stitute complete compensation for all cost 
except for the direct cost of performing the 
changed work. 

§ 12-7.5601-6 Changes. 

Chances 

The Contracting Officer may at any time, 
by written change order, and without notice 
to the sureties, make changes within the 
general scope of this contract in (i) draw¬ 
ings. designs, plans and specifications, (il) 
work to be performed under the contract, 
(lii) place of performance of the work, and 
(lv) time of commencement or completion 
of the work, and may otherwise vary the re¬ 
quirements of the contract within the gen¬ 
eral scope thereof. If any such change causes 
an increase or decrease in the cost of. or the 
time required for. performance of the con¬ 
tract. whether changed or not changed by 
any such change order, an equitable adjust¬ 
ment shall be made in the price or in the 
date of completion, or both, and the con¬ 
tract shall be modified in writing accordingly. 
The price adjustment for the change order 
and the adjustment in the date of comple¬ 
tion shall be agreed upon and reduced to 
writing at the time the change Is ordered 
or as soon thereafter as practicable. A re¬ 
quest for price adjustment, together with the 
Contractor’s written estimate of the in¬ 
creased cost, must be asserted within 10 days 
from the date of receipt by the Contractor of 
the notification of change or within such 
further time as the Contracting Officer may 
allow on request mAde by the Contractor dur¬ 
ing such period: Provided, That, without 
prejudicing the right to reject any claim as¬ 
serted after this time, if the Contracting 
Officer decides that the facts Justify such 
action, may receive and act upon any such 
request asserted at any later time prior to 
final payment under the contract, except 
that In such event no profit shall be allowed 
to the Contractor. Where the cost of prop¬ 
erty made obsolete or excess as result of a 
change is included In the Contractor’s claim 
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for adjustment, the Contracting Officer shall 
have the right to prescribe the manner of 
disposition of such property. Failure to agree 
to any adjustment shall be a dispute con¬ 
cerning a question of fact within the mean¬ 
ing of the clause of this contract entitled 
•'Disputes.” However, nothing in this clause 
shall excuse the Contractor from proceeding 
with the contract as changed. 

§ 12-7.5601-7 Ex Iras. 

Insert the clause set forth in FPR 1- 
7.101-3. 

§ 12—7.5601—8 Payments* 

Payments 

Unless otherwise specified, the Contractor 
shall be paid, upon the submission of proper 
Invoice or vouchers, the prices stipulated 
herein for supplies delivered and accepted 
or services rendered and accepted, less de¬ 
ductions, if any, as herein provided. 

§ 12—7.5601—9 Government - furnished 

properly. 

Government-Furnished Property 

(a) Government-furnished property. The 
Government shall deliver to the Contractor, 
for use in connection with and under the 
terms of this contract, the property de¬ 
scribed as Government-furnished property In 
the contract or specifications, together with 
such related data and information as the 
Contractor may request and as may reason¬ 
ably be required for the Intended use of 
such property (hereinafter referred to as 
“Government-furnished property ”): Pro¬ 
vided, however, That the vessel, its equip¬ 
ment. moveable stores, cargo, or other ship’s 
material shall not be Government-furnished 
property. The delivery or performance dates 
for the supplies or services to be furnished 
by the Contractor under the contract are 
based upon the expectation that Govern¬ 
ment-furnished property suitable for use 
(except for such property furnished “as is”) 
will be delivered to the Contractor at the 
times stated in the schedule or. if not so 
stated, In sufficient time to enable the Con¬ 
tractor to meet such delivery or performance 
dates. In the event that Government- 
furnished property is not delivered to the 
Contractor by such time or times, the Con¬ 
tracting Officer shall, upon timely written 
request made by the Contractor, make a 
determination of the delay occasioned the 
Contractor thereby, and shall equitably ad¬ 
just the delivery or performance dates or 
the contract price, or both, and any other 
contractual provision affected by such delay, 
in accordance with the procedures provided 
for under the “Changes" clause of this con¬ 
tract. Except for Government-furnished 
property furnished “as is”, in the event the 
Government-furnished property is received 
by the Contractor in a condition not suit¬ 
able for the intended use the Contractor 
shall, upon receipt thereof, notify the Con¬ 
tracting Officer of such fact and. as directed 
by the Contracting Officer, either (i) return 
such property at the Government’s expense 
or otherwise dispose of the property, or 
(ii) effect repairs or modifications. Upon 
the completion of (i) or (il) above, the 
Contracting Officer upon written request of 
the Contractor shall equitably adjust the 
delivery or performance dates or the con¬ 
tract price, or both, and any other contrac¬ 
tual provision affected by the rejection or 
disposition, or the repair or modification, in 
accordance with the procedures provided for 
in the “Changes” clause of this contract. The 
foregoing provisions for adjustment are ex¬ 
clusive and the Government shall not be 
liable to suit for breach of contract by rea¬ 
son of any delay In delivery of Government- 
furnished property or delivery of such prop¬ 


erty in a condition not suitable for its 
Intended use. 

(b) Changes in Government-furnished 
property. (1) By notice in writing, the Con¬ 
tracting Officer may (l) decrease the property 
provided or to be provided by the Govern¬ 
ment under this contract, or (ii) substitute 
other Government-owned property for prop¬ 
erty to be provided by the Government, or 
to be acquired by the Contractor for the 
Government, under this contract. The Con¬ 
tractor shall promptly take such action as 
the Contracting Officer may direct with re¬ 
spect to the removal and shipping of property 
covered by such notice. 

(2) In the event of any decrease in or 
substitution of property pursuant to sub- 
paragraph (1) above, or any withdrawal of 
authority to use property provided under 
any other contract or lease, which property 
the Government had agreed in the Sched¬ 
ule to make available for the performance of 
the contract, the Contracting Officer, upon 
the written request of the Contractor (or, 
if the substitution of property causes a 
decrease in the cost of performance, on his 
own initiative), shall equitably adjust such 
contractual provisions as may be affected 
by the decrease, substitution, or withdrawal, 
in accordance with the procedures provided 
for In the “changes” clause of this contract. 

(c) Title. Title to all property furnished by 
the Government shall remain in the Gov¬ 
ernment. In order to define the obligations 
of the parties under this clause, title to each 
item of facilities, special test equipment, 
and special tooling (other than that sub¬ 
ject to a “Special Tooling” clause) acquired 
by the Contractor for the Government pur¬ 
suant to the contract shall pass to and vest 
ir. the Government when its use in the per¬ 
formance of the contract commences, or upon 
payment therefor by the Government, which¬ 
ever is earlier, whether or not title previously 
vested. All Government-furnished property, 
together with all property acquired by the 

"Contractor title to which vests in the Gov¬ 
ernment under this paragraph, is subject to 
the provisions of this clause and is herein¬ 
after collectively referred to as “Government 
property.” Title to Government property 
shall not be affected by the incorporation 
or attachment thereof to any property not 
owned by the Government, nor shall such 
Government property, or any part thereof, 
be or become a fixture or lose its identity as 
personalty by reasons of affixation to any 
realty. % 

(d) Property administration. The contrac¬ 
tor shall comply with the provisions of the 
“Manual for Control of Government Prop¬ 
erty in Possession of Contractors” (Appendix 
B, Armed Services Procurement Regulations) 
as in effect on the date of this contract, 
which Manual is hereby incorporated by 
reference and made a part of this contract. 

(e) Use of Government property. The Gov¬ 
ernment property shall, unless otherwise pro¬ 
vided herein or approved by the Contracting 
Officer, be used only for the performance of 
this contract. 

(f) Maintenance and repair of Govern¬ 
ment property. The Contractor shall main¬ 
tain and administer, in accordance with 
sound industrial practice, a program for the 
maintenance, repair, protection and preser¬ 
vation of Government property, until dis¬ 
posed of by the Contractor in accordance 
with this clause. In the event that any dam¬ 
age occurs to Government property the risk 
of which has been assumed by the Govern¬ 
ment under this contract, the Government 
shall replace such items or the Contractor 
shall make such repair of the property as 
the Government directs: Provided; however. 
That If the Contractor cannot effect such 
repair within the time required, the Con¬ 
tractor shall dispose of such property in the 
manner directed by the Contracting Officer. 


The contract price Includes no compensation 
to the Contractor for the performance of any 
repair or replacement for which the Govern¬ 
ment is responsible, and an equitable adjust¬ 
ment will be made in any contractual 
provisions affected by such repair or replace¬ 
ment of Government property made at the 
direction of the Government. In accordance 
with the procedures provided for in the 
“Changes” clause of this contract. Any re¬ 
pair or replacement for which the Contractor 
is responsible under the provisions of this 
contract shall be accomplished by the Con¬ 
tractor at his own expense. 

(g) Risk of loss. Unless otherwise provided 
in the contract, the Contractor assumes the 
risk of, and shall be responsible for, any 
loss of or damage to Government property 
provided under this contract upon its deliv¬ 
ery to him or upon passage of title thereto 
to the Government as provided in paragraph 
(c) to the extent and as provided in the 
“Liability and Insurance” clause of this con¬ 
tract. except for reasonable wear and tear 
and except to the extent that such property 
is consumed in the performance of this 
contract. 

(h) Accees. The Government, and any 
persons designated by it. shall at all reason¬ 
able times have access to the premises where¬ 
in any Government property is located, for 
the purpose of inspecting the Government 
property. 

(I) Final accounting and disposition of 
Government property. Upon the completion 
of this contract, or at such earlier dates as 
may be fixed by the Contracting Officer, the 
Contractor shall submit, in a form acceptable 
to the Contracting Officer, inventory sched¬ 
ules covering all items of Government prop¬ 
erty not consumed in the performance of 
work in this contract (Including any result¬ 
ing scrap) or not theretofore delivered to 
the Government, and shall prepare for ship¬ 
ment, deliver f.o.b. origin, or dispose of the 
Government property, as may be directed or 
authorized by the Contracting Officer. The 
net proceeds of any such disposal shall be 
credited to the contract price or shall be paid 
in such other manner as the Contracting 
Officer may direct. 

(J) Restoration of contractor's premises. 
Unless otherwise provided herein, the Gov¬ 
ernment: 

(1) May abandon any Government prop¬ 
erty in place, and thereupon all obligations 
of the Government regarding such abandoned 
property shall cease; and 

(2) Shall not be under any duty or obli¬ 
gation to restore or rehabilitate, or to pay 
the costs of the restoration or rehabilitation 
of, the Contractor’s plant or any portion 
thereof which 1$ affected by the abandonment 
or removal of any Government property. 

(k) Communications. All communications 
issued pursuant to this clause shall be in 
writing. 

§ 12—7.5601 — 10 Liability and insurance. 

Liability and Insurance 

(a) The Contractor shall exercise reason¬ 
able care and use his best efforts to prevent 
accidents, injury or damage to all employees, 
persons, and property, In and about the work, 
and to the vessel or part thereof upon which 
work is done. 

(b) The Contractor shall be responsible 
for and make good at his own cost and ex¬ 
pense any and all loss of or damage of what¬ 
soever nature to the vessel (or part thereof), 
Its equipment, moveable stores and cargo, 
and Government-owned material and equip¬ 
ment for the repair, completion, alteration 
of or addition to the vessel In the possession 
of the Contractor, whether at the plant or 
elsewhere, arising or growing out of the per¬ 
formance of the work, except where the Con¬ 
tractor can affirmatively show that such loss 
or damage was due to causes beyond the 
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Contractor’s control, was proximately caused 
by the fault or negligence of agents or em¬ 
ployees of the Government acting within the 
scope of their authority, or which loss or 
damage the Contractor by exercise of reason¬ 
able care was unable to prevent: Provided, 
That the Contractor shall not be responsible 
for any such loss or damage discovered after 
redellvery of the vessel unless (1) such loss cr 
damage is discovered within sixty (60) days 
after redellvery of the vessel and (11) such 
loss or damage Is affirmatively shown to have 
been the result of the fault or negligence of 
the Contractor. To induce the Contractor to 
perform the work for the compensation pro¬ 
vided, it is specifically agreed that the Con¬ 
tractor’s aggregate liability on account of loss 
of or damage to the vessel (or part thereof), 
Its equipment, movable stores and cargo and 
said Government-owned materials and equip¬ 
ment shall in no event exceed the sum of 
$300,000, and the Government assumes as to 
the Contractor the risk of loss or damage 
( including, but not limited to, loss or damage 
from negligence of whatsoever degree of the 
Contractor’s servants, employees, agents or 
subcontractors but specifically excluding loss 
or damage from willful misconduct or lack of 
good faith on the part of any of the Contrac¬ 
tor’s directors, officers and any of his man¬ 
agers, superintendents or other equivalent 
representatives who have supervision or di¬ 
rection of (i) all or substantially all of the 
Contractor’s business or (ii) all or substan¬ 
tially all of the Contractor’s operation at any 
one plant) to the vessel (or part thereof), 
its equipment, movable stores and cargo and 
said Government-owned materials and equip¬ 
ment in excess of $300,000: Provided, hoiv - 
ever. That as to such risk assumed and borne 
by the Government, the Government shall be 
subrogated to any claim, demand or cause of 
action against third persons which exists in 
favor of the Contractor, and the Contractor 
shall. If required, execute a formal assign¬ 
ment or transfer of claims, demands or causes 
of action: Provided, further, That nothing 
contained in this paragraph shall create or 
give rise to any right, privilege or power in 
any person except the Contractor, nor shall 
any person (except the Contractor) be or be¬ 
come entitled thereby to proceed directly 
against the Government, or Join the Govern¬ 
ment as a codefendant in any action against 
the Contractor brought to determine the 
Contractor’s liability or for any other pur¬ 
pose. 

(c) The Contractor Indemnifies and holds 
harmless the Government, its agencies and 
Instrumentalities, the vessel and its owners, 
against all suits, actions, claims, costs or 
demands (Including, without limitation, 
suits, actions, claims, costs or demands re¬ 
sulting from death, personal Injury and prop¬ 
erty damage) to which the Government, Its 
agencies and Instrumentalities, the vessel or 
Its owner may be subject or put by reason 
of damage or injury (Including death) to the 
property or person of any one other than 
the Government, its agencies, instrumental¬ 
ities and personnel, the vessel or its owner, 
arising or resulting in whole or in part from 
the fault, negligence, wrongful act or wrong¬ 
ful omission of the Contractor, or any sub¬ 
contractor, his or their servants, agents or 
employees: Provided. That the Contractor’s 
obligation to Indemnify under this para¬ 
graph (c) shall not exceed the sum of $300,- 
000 on account of any one accident or occur¬ 
rence In respect of any one vessel. Such In¬ 
demnity shall Include, without limitation, 
suits, actions, claims, costs or demands of any 
kind whatsoever, resulting from death, per¬ 
sonal Injury or property damage occurring 
during the period of performance of work on 
the vessel or within 60 days after redellvery 
of the vessel; and with respect to any such 
suits, actions, claims, costs or demands re- 
frultlng from death, personal Injury or prop¬ 
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erty damage occurring after the expiration 
of such period, the rights and liabilities of 
the Government and the Contractor shall be 
as determined by other provisions of this 
contract and by law: Provided, however. That 
such indemnity shall apply to death occur¬ 
ring after such period which results from any 
personal injury received during the period 
covered by the Contractor’s indemnity as 
provided herein. 

(d) The Contractor shall, at his own ex¬ 
pense. procure, and thereafter maintain such 
casualty, accident and liability insurance, in 
such forms and amounts as may be ap¬ 
proved by tbe Contracting Officer. Insuring 
the performance of his obligations under 
paragraph (c) of this clause. In addition, the 
Contractor shall at his own expense procure 
and thereafter maintain such ship repairer’s 
legal liability insurance as may be necessary 
to insure the Contractor against his liability 
as ship repairer in the amount of $300,000 
or the value of the vessel as determined by 
the Contracting Officer, whichever is the 
lesser, with respect to each vessel on which 
work Is performed: Provided. That, in the 
discretion of the Contracting Officer, no such 
insurance need be procured whenever the 
contract requires work on parts of a vessel 
only and such work is to be performed at a 
plant other than the site of the vessel. Fur¬ 
ther, the Contractor shall procure and main¬ 
tain in force Workmen’s Compensation In¬ 
surance (or Its equivalent) covering his em¬ 
ployees engaged on the work and shall insure 
the procurement and maintenance of such 
Insurance by all subcontractors engaged on 
the work. The Contractor shall provide such 
evidence of such insurance as may be. from 
time to time, required by the Contracting 
Officer. 

(e) No allowance shall be made the Con¬ 
tractor In the contract price for the inclu¬ 
sion of any premium expense or charge for 
any reserve made on account of self insur¬ 
ance for coverage against any risk assumed 
by the Government under this clause. 

(f) As soon as practicable after the occur¬ 
rence of any loss or damage the risk of which 
the Government has assumed, written notice 
of such loss or damage shaD be given by the 
Contractor to the Contracting Officer, which 
notice shall contain full particulars of such 
loss or damage. If claim Is made or suit Is 
brought thereafter against the Contractor as 
the result or because of such event, the Con¬ 
tractor shall Immediately deliver to the 
Government every demand, notice, summons 
or other process received by him or his repre¬ 
sentatives. The Contractor shall cooperate 
with the Government and, upon the Govern¬ 
ment’s request, shall assist In effecting set¬ 
tlements, securing and giving evidence, ob¬ 
taining the attendance of witnesses and In 
the conduct of suits; and the Government 
shall pay to the Contractor the expense, other 
than the cost of maintaining the Contrac¬ 
tor’s usual organization, incurred in ao doing. 
The Contractor shall not, except at his own 
cost, voluntarily make any payment, assume 
any obligation or Incur any expense other 
than shall be imperative for the protection 
of the vessel or vessels at the time of said 
occurrence of such event. 

§ 12—7.5601—11 Title. 

Title 

Unless title to materials and equipment 
acquired or produced for, or allooated to, the 
performance of this contract shall have 
vested previously in the Government by vir¬ 
tue of other provisions of this contract, title 
to all materials and equipment to be incor¬ 
porated in any vessel or part thereof, or to 
be placed upon any vessel or part thereof in 
accordance with the requirements of the con¬ 
tract. shall vest in the Government upon de¬ 
livery thereof at the plant or such other lo¬ 
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cation as may be specified in the contract 
for the performance of the work; provided, 
however, that the provisions of this clause 
or other provisions of this contract shall not 
be construed as relieving the Contractor from 
the full responsibility for all such Contrac¬ 
tor-furnished materials and equipment or 
the restoration of any damaged work or as a 
waiver of the right of the Government to re¬ 
quire the fulfillment of all the terms of this 
contract, it being expressly understood and 
agreed that the Contractor shall assume 
without limitation the risk of loss for any 
such materials and equipment until such 
time as all work Is completed and accepted 
by the Government and the vessel is redeliv¬ 
ered to the Government. Upon completion of 
the contract, or with the approval of the 
Contracting Officer at any time dining the 
performance erf the contract, all such Con¬ 
tractor-furnished materials and equipment 
not incorporated in any vessel or part 
theerof. or not placed upon any vessel or part 
thereof. In accordance with the requirements 
of the contract, shall become the property 
of the Contractor, except those materials and 
equipment the cost of which has been reim¬ 
bursed by the Government to the Contractor. 

§ 12—7.5601—12 Discharge of liens. 

Discharge of Liens 

The Contractor shall Immediately dis¬ 
charge or cause to be discharged any lien 
or right in rem of any kind, other than in 
favor of the Government, which at any time 
exists or arises in connection with work done 
or materials furnished under this contract 
with respect to the machinery, fittings, 
equipment or materials for any vessel. If 
any such lien or right In rem Is not im¬ 
mediately discharged, the Government may 
discharge or cause to be discharged such lien 
or right at the expense of the Contractor. 

§ 12—7.5601—13 Federal, Stale, and local 
taxes. 

Insert the clause set forth in FPR 
1—11.401-1 (c). 

§ 12—7.5601—14 Default. 

Default 

(a) The Government may. subject to the 
provisions of paragraph (b) below, by written 
Notice of Default to the Contractor, ter¬ 
minate the whole or any part of the contract 
in any one of the following circumstances: 

(1) If the Contractor falls to make de¬ 
livery of the supplies or to perform the 
services within the time specified in the con¬ 
tract or any extension thereof; or 

(2) If the Contractor fails to perform any 
of the other provisions of this contract, or 
so fails to make progress as to endanger per¬ 
formance of the contract in accordance with 
its terms. 

(b) Except with respect to defaults of 
subcontractors, the Contractor shall not be 
liable for any excess costs if any failure 
to perform arises out of causes beyond the 
control and without the fault 6r negligence 
of the Contractor. Such causes may include, 
but are not restricted to, acts of God or of 
the public enemy, acts of the Government 
in either its sovereign or contractual capac¬ 
ity. fires, floods, epidemics, quarantine re¬ 
strictions, strikes, freight embargoes, and 
unusually severe weather; but in every case 
the failure to perform must be beyond the 
control and without the fault or ncgligeuce 
of the Contractor. If the failure to perform 
is caused by the default of a subcontractor, 
and If such default arises out of causes be¬ 
yond the control of both the Contractor and 
subcontractor, and without the fault or negli¬ 
gence of either of them, the Contractor shall 
not be liable for any excess costs for failure 
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to perform, unless the supplies or services 
to be furnished by the subcontractor were 
obtainable from other sources In sufficient 
time to permit the Contractor to perform the 
contract within the time specified therein. 

(c) In the event the Government termi¬ 
nates the contract in whole or in part as 
provided in paragraph (a) of this clause, the 
Government may, upon such terms and in 
such manner as the Contracting Officer may 
deem appropriate, arrange for the comple- 

• tion of theVork so terminated, at such plant 
or plants. Including that of the Contractor, 
as may be designated by the Contracting 
Officer: Provided, That the Contractor shall 
continue the performance of the contract 
to the extent not terminated under the pro¬ 
visions of this clause. If the work Is to be 
completed at the plant, the Government may 
usfc all tools, machinery, facilities and equip¬ 
ment of the Contractor determined by the 
Contracting Officer to be necessary for that 
purpose. If the cost to the Government of 
the work procured or completed (after ad¬ 
justing such cost to exclude the effect of 
change in the plans and specifications made 
subsequent to the date of termination) ex¬ 
ceeds the price fixed for work under the con¬ 
tract (after adjusting such price on account 
of changes in the plans and specifications 
made prior to the date of termination), the 
Contractor, or his surety, if any, shall be 
liable for such excess. 

(d) If the contract is terminated in whole 
or in part as provided in paragraph (a) of 
this clause, the Government, In addition 
to any other rights provided in this clause, 
may require the Contractor to transfer title 
and deliver to the Government, in the man¬ 
ner and to the extent directed by the Con¬ 
tracting Officer, (1) any completed supplies 
and (2) such partially completed supplies 
and materials, parts, tools, dies. Jigs, fixtures, 
plans, drawings, information and contract 
rights (hereinafter called ‘'manufacturing 
materials") as the Contractor has specifically 
produced or specifically acquired for the 
performance of such part of the contract as 
has been terminated: and the Contractor 
shall, upon direction of the Contracting Offi¬ 
cer, protect and preserve property in pos¬ 
session of the . Contractor in which the 
Government has an Interest. The Govern¬ 
ment shall pay to the Contractor the con¬ 
tract price for completed items of work 
delivered to and accepted by the Govern¬ 
ment, and the amount agreed upon by the 
Contractor and the Contracting Officer for 
manufacturing materials delivered to and 
accepted by the Government, and for the 
protection and preservation of property. 
Failure to agree shall be a dispute concern¬ 
ing a question of fact within the meaning 
of the clause of this contract entitled 
"Disputes". 

(e) If. after notice of termination of the 
contract under the provisions of paragraph 
(a) of this clause, it is determined for any 
reason that the Contractor was not in de¬ 
fault under the provisions of this clause, or 
that the default was excusable under the 
provisions of this clause, the rights and 
obligations of the parties shall be the same 
as if the notice of termination has been 
issued pursuant to the clause of this con¬ 
tract entitled "Termination for Convenience 
of the Government". 

(f) If the Contractor falls to complete 
the performance of the contract within the 
time specified therein, or any extension 
thereof, the actual damage to the Govern¬ 
ment for the delay will be difficult or im¬ 
possible to determine. Therefore, in lieu of 
actual damages, the Contractor shall pay to 
the Government as fixed, agreed, and liqui¬ 
dated damages for each calendar day of delay 
the amount, if any. set forth In the contract 
(prorated to the nearest hour for fractional 
days). Alternatively, the Government may 
terminate the contract in whole or in part 
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as provided In paragraph (a) of this clause, 
and in that event the Contractor shall be 
liable. In addition to the excess costs provided 
in paragraph (c) above, for such liquated 
damages accruing until such time as the 
Government may reasonably obtain com¬ 
pletion of the work described in the contract. 
The Contractor shall not bd charged with 
liquidated damages when the delay arises out 
of causes beyond the control and without 
the fault or negligence of the Contractor, 
as defined in paragraph (b) above, and in 
such event, subject to the provisions of the 
Disputes clause of this contract, the Con¬ 
tracting Officer shall ascertain the facts and 
the extent of the delay and shall extend 
the time for performance when in his Judg¬ 
ment the findings of fact Justify an 
extension. 

(g) The rights and remedies of the Gov¬ 
ernment provided in this clause shall not 
be exclusive and are in addition to any 
other rights and remedies provided by law 
or under this contract. 

§ 12-7.5601-15 Delays. 

Delays 

When during the performance of this con¬ 
tract, the Contractor is required to delay 
work on a vessel temporarily, due to orders 
or actions of the Government respecting 
stoppage of work to permit shifting the ves¬ 
sel, stoppage of hot work to permit bunker¬ 
ing, stoppage of work due to embarking or 
debarking passengers and loading or dis¬ 
charging cargo, and the Contractor is not 
given sufficient advance notice or is otherwise 
unable to avoid the incurring of additional 
costs on account thereof, an equitable ad¬ 
justment shall be made in the price of the 
contract pursuant to the "Changes" clause. 

§ 12—7.5601—16 Termination for con¬ 
venience of the Government. 

<a) Insert the clause set forth In FPR 
1-8.705-2 in contracts not exceeding 
$ 10 , 000 . 

(b) Insert the clause set forth in FPR 
1-8.703 in contracts exceeding $10,000. 

§ 12—7.5601 — 17 Disputes. 

Insert the clause set forth in FPR 1- 

7.101- 12. 

§ 12—7.5601—18 Patent indemnity. 

In accordance with DOTPR 12-9.6107, 
insert the clause or clauses set forth 
therein. 

§ 12—7.5601—19 Authorization and con¬ 
sent. 

Insert the clause set forth in DOTPR 
12-9.6106-1. 

§ 12—7.5601—20 Notice and assistance 
regarding patent and copyright in¬ 
fringement. 

Insert the clause set forth in FPR 1- 

7.101- 13 under the condition described 
therein. 

§ 12-7.5601-21 Buy American Act. 

Insert the clause set forth in FPR 1- 
6.104-5. 

§ 12—7.5601—22 Convict labor. 

Insert the clause set forth in FPR 1- 
12.203. 

§ 12—7.5601—23 Contract Work Hours 
and Safety Standards Act—overtime 
compensation. 

Insert the clause set forth In FPR 1- 
12.303, modified as follows: 


(a) In the title and wherever it ap¬ 
pears in the text of the clause, change 
“Contract Work Hours Standards Act" 
to read “Contract Work Hours and Safety 
Standards Act.'* 

(b) In the preamble, change “(40 
U.S.C. 327-330) ** to read “(40 U.S.C. 327- 
333).“ 

§ 12-7.5601-24 Walsh-Healey Public 
Contracts Act. 

Insert the clause set forth in FPR 1- 
12.605. 

§ 12—7.5601—25 Department of Labor 
Safety and Health Regulations for 
Ship Repairing. 

Department of Labor Safety and Health 
Regulations for Ship Repairing 

Attention of the Contractor is directed to 
Public Law 85-742, approved August 23, 1958 
(72 Stat. 835, 33 U.S.C. 941). amending sec¬ 
tion 41 of the Longshoremen’s and Harbor 
Worker’s Compensation Act and to the Safety 
and Health Regulations for Ship Repairing 
promulgated thereunder by the Secretary of 
Labor (29 CFR Subtitle A, Part 8). These 
regulations apply to all ship repair and re¬ 
lated work, as defined in the regulations, per¬ 
formed under this contract on the navigable 
waters of the United States including any 
drydock or marine railway. Nothing con¬ 
tained in this conrtact shall be construed as 
relieving the Contractor from any obligations 
which it may have for compliance with the 
aforesaid regulations. 

§ 12—7.5601—26 Equal opportunity. 

Insert the clause set forth in FPR 1- 
12.803-2. 

§ 12—7.5601—27 Official* not to benefit. 

Insert the clause set forth in FPR 1- 

7.101- 19. 

§ 12—7.5601—28 Covenant against con¬ 
tingent fee#. 

Insert the clause set forth in FPR 1- 
1.503. 

§ 12—7.5601—29 Additional bond secur¬ 

ity. 

Insert the clause set forth in FPR 1- 

7.101- 9. 

§ 12—7.5601—30 Interpretation or modi¬ 
fication. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12-7.5601-31 Notice of delay#. 

Insert the clause set forth in DOTPR 
12-7.150-9. 

§ 12—7.5601—32 Gratuitie#. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12-7.5601-33 Examination of record# 
by Comptroller General. 

Insert the clause set forth in FPR 1- 

7.101- 10. 

§ 12—7.5601—34 Utilization of small 
business concerns* 

Insert the clause set forth in FPR 1- 
1,710-3 (a). 

§ 12—7.5601—35 Utilization of labor sur¬ 
plus area concerns. 

Insert the clause set forth in FPR 1- 
1.805-3 (a) under the conditions de¬ 
scribed therein. 
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§ 12-7.3601-36 Assignment of claims. 

Insert the clause set forth In FPR 1- 
30.703. 

§ 12—7.5601—37 Definitions. 

Insert the clause set forth in FPR 1- 
7.101—1. 

§ 12—7.5602 Clauses to he used when ap¬ 
plicable. 

The following clauses shall be included 
in the contract when their use is appro¬ 
priate. Other clauses may be used if con¬ 
sidered essential and not inconsistent 
with or in limitation of clauses in this 
subpart. 

g 12—7.5602—1 Price reduction for de¬ 
fective cost or pricing data. 

Insert the appropriate clause set forth 
in FPR 1-3.814-1 under the conditions 
described therein. 

§12-7.5602-2 Audit and record*. 

Insert the appropriate clause set forth 
in FPR 1-3.814-2 under the conditions 
described therein. 

§ 12—7.5602—3 Subcon tractor cost and 
pricing data. 

Insert the appropriate clause set forth 
in FPR 1-3.814-3 under the conditions 
described therein. 

§ 12-7.5602—1 Military security require¬ 
ments. 

Insert the clause set forth in ASPR 
7-104.12 under the conditions and in the 
manner prescribed in DOTPR 12-1.351. 

§ 12—7.5602—5 Guaranty. 

(a) The clause set forth below shall 
be used where general guaranty provi¬ 
sions are deemed desirable by the con¬ 
tracting officer (for modifications see 
paragraph (b) of this section). 

Guaranty 

In case any work done or materials fur¬ 
nished by the Contractor under this cod- 
tract on or for any vessel or the equipment 
thereof shall, within 60 days from date of 
delivery of the vessel by the Contractor, 
prove defective or deficient, such defects or 
deficiencies shall, as required by the Govern¬ 
ment, be corrected and repaired by the Con¬ 
tractor or at his expense to the satisfac¬ 
tion of the Contracting Officer: Provided, 
however , That with respect to any Individual 
work item Incomplete at the delivery of the 
vessel the guarantee period shall run from 
the date of completion of such item. The 
Government shall. If and when practicable, 
afford the Contractor an opportunity to ef¬ 
fect such corrections and repairs himself, 
but when, because of conditions or the 
location of the vessel or for any other reason, 
it is impracticable or undesirable to return 
it to the Contractor, or the Contractor fails 
to proceed promptly with any such repairs 
as directed by the Contracting Officer, such 
corrections and repairs shall be effected at 
the Contractor's expense at such other loca¬ 
tions as the Government may determine. 
Where corrections and repairs are to be ef¬ 
fected by other than the Contractor, due to 
nonreturn of the vessel to him. the Con¬ 
tractor's liability may be discharged by an 
equitable deduction In the price of the 
Job. The Contractor’s liability under this 
clause shall, however. In no event extend 
beyond the correction of such defects or de¬ 
ficiencies or payment for the cost thereof: 
Provided, however, That nothing in this 
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clause shall be deemed to limit or relieve 
the Contractor of his responsibilities as set 
forth in the clause entitled “Liability and 
Insurance” and the clause entitled “Inspec¬ 
tion” of this contract. At the option of the 
Contracting Officer, defects and deficiencies 
may be left in their then condition, and an 
equitable deduction from the contract price, 
as agreed by the Contractor and Contract¬ 
ing Officer, shall be made therefore. If 
the Contractor and Contracting Officer fail 
to agree upon the equitable deduction from 
the contract price to be made, the dispute 
shall be determined as provided in the “Dis¬ 
putes” clause of this contract. 

(b) When inspection and acceptance 
tests will afford full protection to the 
Government in ascertaining conform¬ 
ance to specification and the absence of 
defects and deficiencies, no guaranty 
provision for that purpose shall be in¬ 
cluded in the contract. In certain in¬ 
stances, the contracting officer may 
desire to include a provision in a con¬ 
tract for a guaranty period of more than 
60 days. In such instances, where after 
full inquiry, it has been determined that 
such longer guaranty period will not in¬ 
volve increased costs, the longer guaran¬ 
ty period may be substituted for the 60 
days specified in the guaranty clause. 
Where the full inquiry discloses that 
such longer guaranty period will involve, 
or is reasonably expected to involve, in¬ 
creased costs, such fact, and the reason 
for the need of such longer period shall 
be set forth in letter form to the Com¬ 
mandant (F), requesting approval for 
use of a guaranty period in excess of 60 
days. 

§ 12-7.5602-6 Priorities allocations 
and allotments. 

Insert the clause set forth in DOTPR 
12-7.150-3. 


Sec. 

12-9.6106-1 

12-9.6106-2 

12-9.6107 

12-9.6107-1 


12-9.6107-2 

12-9,6107-3 

12-9.6108 

12-9.6109 

12-9.6109-1 

12-9.6110 

12-9.6111 

12-9.6112 

12-9.6113 


Authorization and consent in 
contracts for supplies or 
services. 

Authorization and consent In 
contracts for research and 
development. 

Patent Indemnification of Gov¬ 
ernment by contractor. 

Patent indemnification in for¬ 
mally advertised contracts— 
commercial status predeter¬ 
mined. 

Patent indemnification in ne¬ 
gotiated contracts. 

Waiver of Indemnity by the 
Government. 

Notice and assistance. 

Classified contracts. 

Classified contracts—contract¬ 
ing officer's duties. 

Register of Government rights 
in inventions. 

Reporting of royalties—antici¬ 
pated or paid. 

Refund of royalties. 

Adjustment of royalties. 


Subpart 12—9.62—Recovery of 
Developmental Costs 

12-9.6200 Scope of subpart. 

12-9.6201 General. 

12-9.6202 Recovery of developmental 

costs. 


Subpart 12—9.63—Rights in Data 

12-9.6300 Scope of subpart. 

12-9.6301 Rights In data. 

12-9.6301-1 Selection of appropriate rights 
in data clause. 

12-9.6301-2 Alteration of clause. 

12-9.6302 Rights in data—unlimited con¬ 
tract clause. 

12-9.6303 Rights in data—title contract 
clause. 

Authority: The provisions of this Part 

12-9 issued under sec. 205(c), 63 Stat. 389: 

40 U.S.C. 486(C), 10 U.S.C. 2301-2314. 


§ 12—7.5602—7 Index for specifications. § 12—9.6000 Scope of part. 


Insert the following clause, when 
appropriate. 

Index for Specifications 

If an index or table of contents is fur¬ 
nished In connection with specifications, it 
is understood that such Index or table of 
contents Is for convenience only. Its accu¬ 
racy and completeness Is not guaranteed, 
and It is not to be considered as part of 
the specifications. In case of discrepancy 
between the index or table of contents and 
the specifications, the specifications shall 
govern. 


PART 12-9—PATENTS, DATA, COPY¬ 
RIGHTS, AND RECOVERY OF DE¬ 
VELOPMENTAL COSTS 


Sec. 

12-9.6000 

12-9.6001 

12-9.6001-1 

12-9.6001-2 

12-9.6002 


Scope of part. 

Descriptions of terms. 

Patents. 

Data. 

DOT policy on data, patent 
rights, and recovery of devel¬ 
opmental 005ts. 


Subpart 12—9.61—Patents 


12-9.6100 

12-9.6101 

12-9.6102 

12-9.6103 

12-9.6104 

12-9.6105 

12-9.6105-1 

12-9.6106 


Scope of subpart. 
Introduction. 

Patent rights (title). 

Patent rights (license). 

Patent rights (deferred). 
Background patents (license). 
Contract clause. 

Authorization and consent. 


This part sets forth policies, instruc¬ 
tions, and contract clauses pertaining to 
patents, data, copyrights, and the re¬ 
covery of developmental costs, in connec¬ 
tion with the procurement of supplies 
and services. 

§ 12—9.6001 Descriptions of terms. 

§ 12—9.6001—1 Patents. 

Patents are rights in inventions, pro¬ 
tected by Federal law in the case of those 
issued in the United States. A patent is 
a Government grant that lasts for 17 
years. During that time it gives the in¬ 
ventor, or his assignee,, the right to ex¬ 
clude anyone else from making, using, or 
selling the patented invention. The pat¬ 
ent holder thus has a property right, 
which is, in effect, a monopoly. He may 
sell or assign the patent; he may grant 
licenses to practice the invention; and, 
if his patent is infringed, he is protected 
by law. He may obtain an injunction re¬ 
straining the infringement, against any¬ 
one but the Government or persons act¬ 
ing on behalf of the Government, and he 
may also receive damages from anyone 
(including the Government under 28 
U.S.C. 1498(a)) for the economic injury 
already sustained. 

§ 12-9.6001-2 Data. 

(a) The term “data" means recorded 
information, whether or not copyrighted. 
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that may be acquired with a procure¬ 
ment. The term includes graphic or pic¬ 
torial delineations in media such as 
drawings or photographs; text in speci¬ 
fications or related performance or 
design-type documents; machine forms 
such as punched cards, magnetic tape, 
computer memory printouts; and infor¬ 
mation retained in computer memory. 
Examples of recorded information in¬ 
clude. but are not limited to, engineer¬ 
ing drawings and associated lists, speci¬ 
fications, standards, process sheets, 
manuals, technical reports, catalog item 
identifications, and related information. 

(b) The owner of ‘‘data” may have an 
economic interest in intellectual prop¬ 
erty rights such as a copyright or a trade 
secret. If the data is copyrighted, it is 
protected by law. The owner may re¬ 
strain copyright infringement by obtain¬ 
ing an injunction against anyone but 
the Government or persons acting on 
behalf of the Government, and he may 
also receive damages from anyone (in¬ 
cluding the Government under 28 U.S.C. 
1498<b)) for the economic injury al¬ 
ready sustained. In the case of trade se¬ 
crets, the owner's rights are governed 
by the contractual relationship between 
him and the person to whom he dis¬ 
closes it <28 U.S.C. 1498 does not apply 
to trade secrets). 

§ 12—9.6002 I>OT policy on data, patent 
rights, and recovery of developmental 
costs. 

It is DOT policy in negotiating con¬ 
tracts under which the Government pays 
a part or all of the costs of research 
or development, to acquire for the ben¬ 
efit of the United States, rights to data 
and patent rights, based on the criteria 
set forth in the Presidential Memoran¬ 
dum and Statement of Government 
Patent Policy, and to recover the Gov¬ 
ernment’s contribution toward such re¬ 
search and development through royal¬ 
ties to the Government upon commercial 
exploitation of the products developed. 

Subpart 12-9.61—Patents 
§ 12—9.6100 Scope of siihparl. 

This subpart prescribes contract 
clauses and instructions for their use. 

§ 12—9.6101 Introduction. 

On August 23, 1971, the President pro¬ 
mulgated a Statement of Government 
Patent Policy applicable to all Executive 
Departments and Agencies (36 F.R. 
16887-16892. August 26, 1971) / Tills reg¬ 
ulation implements the criteria set forth 
in the Presidential statement. Essen¬ 
tially, the gpal of the Statement of Gov¬ 
ernment Patent Policy is to promote the 
development of inventions resulting from 
federally sponsored research, so that the 
public can benefit from early use of such 
inventions. The statement identifies 
three basic categories of procurement 
situations in which the use of three 
different patent rights clauses will best 
serve this goal. In a first category of pro¬ 
curement situations, the goal of the pol¬ 
icy will be best served by the Govern¬ 


1 Statement filed as part of the original 
document. 


ment’s acquiring title to the inventions. 
In such situations, the free availability of 
the patent to the public is considered the 
best way to promote its development and 
use. In the second category, the policy 
statement calls for the contractor or 
grantee to obtain title to the resulting 
patent, subject to a license in the Gov¬ 
ernment. In such a situation, the normal 
incentives provided by the patent sys¬ 
tem are considered to be necessary to 
insure that the inventions will be ex¬ 
ploited and developed. In the third cate¬ 
gory, the decision on patent rights is de¬ 
ferred until the invention is disclosed. 
This may be necessary where the proper 
action is not clear at the time of con¬ 
tracting. The statement also provides for 
situations where the contractor can ob¬ 
tain greater rights than a nonexclusive 
license at the time of contracting if there 
are exceptional circumstances or after 
an invention has been identified if cer¬ 
tain criteria are satisfied. 

§ 12—9.6102 Patent right* (title). 

(a) The Government shall normally 
acquire or reserve the right to acquire 
the principal or exclusive rights through¬ 
out the world in and to any inventions 
made in the course of or under a contract 
where: 

(D A principal purpose of the con¬ 
tract is to create, develop or improve 
products, processes, or methods which 
are intended for commercial use (or 
which are otherwise intended to be made 
available for use) by the general public 
at home or abroad, or which will be re¬ 
quired for such use by governmental 
regulations; or 

(2) A principal purpose of the con¬ 
tract is for exploration into fields which 
directly concern the public health, public 
safety, or public welfare; (e.g., weather 
modification or control), or 

< 3 > The contract is in a field of science 
or technology in which there has been 
little significant experience outside of 
work funded by the Government, or 
where the Government has been the 
principal developer of the field, and the 
acquisition of exclusive rights at the time 
of contracting might confer on the con¬ 
tractor a preferred or dominant posi¬ 
tion; or 

(4) The services of the contractor 
are— 

(i) For the operation of a Govern¬ 
ment-owned research or production 
facility; or 

(ii) For coordinating and directing 
the work of others. 

(b) The ‘‘Preaward Patent Rights 
Documentation Checklist” set forth be¬ 
low shall be used in determining the 
appropriate Patent Rights clause to be 
incorporated in a request for proposals 
in procurements involving experimental, 
developmental, or research work. The 
Checklist shall be made a part of the 
contract file. 

(Authorized for Local Reproduction) 

Preaward Patent Rights Documentation 
Checklist 

Procurement Identification:_ 

Purpose of Proposed Procurement:_ 


1. Is a principal purpose of the proposed 

contract, either by Itself or as one of a series 
of directly related contracts, to create, de¬ 
velop or improve an end item intended for 
use in the civilian economy? 1 1 * 3 (See DOTPR 
12-9.6102(a) (1).) Yes.No. 

If “Yes”, identify the end item and briefly 
describe its Intended use in the civilian 
economy. 

2. Is a principal purpose of the proposed 

oontract, either by itself, or 06 one of a series 
of directly related contracts to create, de¬ 
velop or improve an end item which will be 
required for use by the general public by a 
Government regulation? Yes_No. 

If "Yes”, identify the end item and cite 
applicable regulation. (See DOTPR 12-9.6102 
(a)(1).) 

3. Is a principal purpose of the contract 

exploration into a field directly concerned 
with public health, public safety, or public 
welfare (as distinguished from items pre¬ 
dominantly of military oonoern)?* (See 
DOTPR 12-9.6102(a) (2).) Yes_ 

No. 

If “Yes”, identify such principal purpose 
of the contract and briefly describe its rela¬ 
tionship to the public health, or public 
safety, or pubUc welfare. 

4. Is the contract for procurement in a 
field of science or technology in which there 
has been little significant experience outside 
of work funded by the Government?* 

(See DOTPR 12-9.6102(a) (3).) Yes _ 

No_ 

If “Yes”, briefly describe such field. 

5. Is the contract for procurement In a 

field of science or technology in which the 
Government has been the principal de¬ 
veloper of the field?* (See DOTPR 12- 
9.6102(a)(3).) Yes.No_ 

If “Yes”, briefly describe such field. 

6. If the answer to either 4 or 6 Is “Yes", 
would the contractor be likely to get a pre¬ 
ferred or dominant commercial position in 
that field if he were permitted to acquire 
title to inventions made under the contract? 

(See DOTPR 12-9.6102(a) (3).) Yes . 

No. 

Explain the answer. 

7. Does the contract require that the con¬ 

tractor both (1) provide services for operation 
of a Government-owned research or produc¬ 
tion facility and (il) perform experimental, 
developmental or research work at that fa¬ 
cility? (See DOTPR 12-9.610 2(a) (4) (A). 
Yes_No_ 

8. Does the contract require the contractor 

to coordinate and direct the work of others 
(as distinguished from the normal con- 
tractor-subcontractor relationship) which 
might result \n a potential organizational 
conflict of interest? (See DOTPR 12-9.6102 
(a)(4)(B).) Yes.No. 

If ”Yes”, explain briefly why such a poten¬ 
tial conflict of interest is considered to exist. 


(Typed Name. Office and 
Signature of Person 
Completing This Form ) 

The Patent Rights (Title) Clause, DOTPR 
12-9.6102(c), will_will not_be 


1 The contract or series of contracts need 
not necessarily require delivery of the end 
item. The end item may be a product, a 
process or data. 

* Examples in the public welfare category 
would include weather modification or con¬ 
trol. 

3 The mere fact that the Government has 
been or is the principal funder or developer 
of a specific piece of hardware does not nec¬ 
essarily make the Government the principal 
funder or developer in a field of science or 
technology which encompasses the piece of 
hardware. 
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used in the solicitation. (Give reasons for 
determination.) 


(Typed Name and Signa¬ 
ture of Contracting Of¬ 
ficer or Representative) 

(c) Insert the following clause In con¬ 
tracts involving design, research, devel¬ 
opment, test or experimental work if any 
one of the criteria in paragraph (a) of 
this section is present. It may be included 
in other contracts where appropriate. 
The contracting officer may alter the 
clause to fit a particular situation. Any 
alteration must be reviewed by cognizant 
patent counsel. There is no exemption 
from patent rights requirements for re¬ 
search or development contracts to be 
performed overseas. However, the clause 
shall be reviewed with patent counsel to 
determine whether modifications are re¬ 
quired to meet any differences in foreign 
procurement. 

Patent Rights (Title) 

(a) Whenever any invention, improve¬ 
ment, or discovery (whether or not patent- 
able) is made or conceived or for the first 
time actually reduced to practice, by the 
Contractor or his employees, in the course of. 
in connection with, or under the terms of 
this contract, the Contractor shall immedi¬ 
ately give the Contracting Officer written 
notice thereof; and shall promptly thereafter 
furnish the Contracting Officer with complete 
Information thereon; and the Secretary shall 
have the sole and exclusive power to deter¬ 
mine whether or not and where a patent 
application shall be filed, and to determine 
the disposition of all rights in such inven¬ 
tion, improvement, or discovery, Including 
title to and rights under any patent appli¬ 
cation or patent that may issue thereon. The 
determination of the Secretary on all these 
matters shall be accepted as final and the 
provisions of the clause of this contract en¬ 
titled “Disputes** shall not apply; and the 
Contractor agrees that he will, and warrants 
that all of his employees who may be the 
inventors will, execute all documents and 
do all things necessary or proper to the effec¬ 
tuation of such determination. 

(b) Except as otherwise authorized In 
writing by the Contracting Officer, the Con¬ 
tractor shall obtain patent agreements to 
effectuate the provisions of this clause from 
all persons who perform any part of the 
work under this contract, except such clerical 
and manual labor personnel as will have no 
access to technical data. 

(c) Except as otherwise authorized in 
writing by the Contracting Officer, the Con¬ 
tractor will insert in each subcontract having 
design, test, experimental, developmental, or 
research work as one of Its purposes, pro¬ 
visions making this clause applicable to the 
subcontractor and his employees. 

(d) If the Government obtains patent 
rights pursuant to this clause of this con¬ 
tract, the Contractor shall be offered license 
rights thereto on terms at least as favorable 
as those offered to any other firm. However, 
in the event no effective steps have been 
taken by the Contractor or any other party 
within 3 years after issuance of a patent 
under which the Government acquires rights 
pursuant to this clause to bring the claimed 
invention to the point of practical applica¬ 
tion, the Government’s obligation to offer a 
license pursuant to this clause shall termi¬ 
nate, and any license already granted to the 
Contractor pursuant to this clause shall be 
revoked unless the Contractor can show 
cause as to why such lloense shall not be 
revoked. 

(e) Whenever any Invention, improve¬ 
ment, or discovery relating to the work called 


for or required under this contract is con¬ 
structively reduced to practice by the Con¬ 
tractor or his employees, during the period of 
performance of this contract, there shall be 
a prima facie presumption that such Inven¬ 
tion, improvement, or discovery was con¬ 
ceived or first actually reduced to practice in 
the course of, In connection with, or under 
the terms of this contract, and the Contrac¬ 
tor shall immediately notify the Contracting 
Officer and submit the information required 
In paragraph (a) above. The Contractor shall 
have the burden of proving to the Contract¬ 
ing Officer that any such invention was not 
conceived or first actually reduced to prac¬ 
tice in the course of, in connection with, or 
under the terms of this contract. If the Con¬ 
tractor fails to meet this burden, such in¬ 
ventions will be subject to all of the provi¬ 
sions of this clause. 

(f) In the event no inventions, improve¬ 
ments, or discoveries (whether or not 
patentable) are made or conceived, or for 
the first time actually reduced to practice, 
by the Contractor, its employees, its sub¬ 
contractors. or their employees, in the course 
of. In connection with, or under the terms 
of this contract, the Contractor shall so cer¬ 
tify to the Contracting Officer, no later than 
the date on which the final report of work 
done, is due. 

(g) (1) Final payment under this con¬ 
tract shall not be made before the Contractor 
delivers to the Contracting Officer all the 
documents required by (a) or the certifica¬ 
tion required by (f). whichever applies. 

(2) If at any time before final payment 
under this contract, the Contractor fails to 
deliver the documents required by (a) or the 
certification required by (f), the Contracting 
Officer shall withhold from payment $50,000 
or five percent (5%) of the amount of this 
contract, whichever is less (or whatever 
lesser sum is available if payments have ex¬ 
ceeded ninety-five percent (05%) of the 
amount of this contract) until the Contrac¬ 
tor corrects all such failures. 

(3) After payments total eighty percent 
(80%) of the amount of this contract, and 
if no amount is required to be withheld 
under (2) above, the Contracting Officer 
may. If he deems such action warranted be¬ 
cause of the Contractor’s performance under 
the Patent Rights clause of this contract or 
other known Government contracts, with¬ 
hold from payment such sum as he considers 
appropriate not exceeding $50,000 or five per¬ 
cent (5%). of the amount of this contract, 
whichever is less, to be held as a reserve 
until the Contractor delivers the documents 
or certification specified In (1) above. Sub¬ 
ject to the five percent (5%) or $50,000 lim¬ 
itation, the sum withheld under this sub- 
paragraph (3) may be increased or decreased 
from time to time at the discretion of the 
Contracting Officer. 

(4) No amount shall be withheld under 
this paragraph (g) while the amount speci¬ 
fied by this paragraph is being withheld 
under other provisions of this contract. The 
total amount withheld under (1). (2). and 
(3) above shall not exceed $50,000 or five 
percent (5%). of the amount of this contract 
whichever is less. The withholding of any 
amount or subsequent payment thereof to 
the Contractor shall not be construed as a 
waiver of any rights accruing to the Govern¬ 
ment under this contract. This paragraph 
shall not be construed as requiring the Con¬ 
tractor to withhold any amounts from a sub¬ 
contractor to enforce compliance with the 
patent provision of a subcontract. As used 
in this paragraph (g), “this contract” means 
“this contract as from time to time amend¬ 
ed.*’ In cost-type contracts, “amounts of con¬ 
tract’’ means “estimated cost of this con¬ 
tract." 

(h) If the Contractor is permitted to file 
patent applications pursuant to this clause 


of this contract, the following statement 
shall be included within the first paragraph 
of the specification of any such patent appli¬ 
cation or patent: 

“The invention described herein was made 
in the course of, or under, a contract (or 
grant) with the Department of Transporta¬ 
tion.” 

(i) In the event the Contractor is per¬ 
mitted to acquire principal rights pursuant 
to this clause and fails to take effective 
steps within 3 years after issuance of a 
patent on any patent applications permitted 
to be filed pursuant to this clause, to bring 
the claimed Invention to the point of prac¬ 
tical application, the Contracting Officer may 
revoke such rights, or require the assignment 
of such rights, to the Government. 

(J) Examination of records relating to in¬ 
ventions. The Contracting Officer or his 
authorized representative shall, until the 
expiration of three (3) years after final pay¬ 
ment under this contract, have the right to 
examine any books, records, documents, and 
other supporting data of the Contractor 
which the Contracting Officer or his au¬ 
thorized representative shall reasonably 
deem directly pertinent to the discovery or 
identification of subject Invention or to 
compliance by the Contractor with the 
requirements of this clause. 

§ 12-9.6103 Patents rights (license). 

(a) The contractor shall normally ac¬ 
quire the principal or exclusive rights 
throughout the world in and to any 
resulting inventions, subject to the Gov¬ 
ernment’s acquiring at least an irrevoca¬ 
ble nonexclusive royalty-free license 
throughout the world for Government 
purposes, where all three of the following 
conditions exist: 

(1) The contract does not fall into 
any of the categories specified in § 12-9.- 
6102; 

(2) The purpose of the contract is to 
build upon existing knowledge or tech¬ 
nology to develop information, products, 
processes, or methods for use by the 
Government, and 

(3) The work called for by the con¬ 
tract is in a field of technology in which 
the contractor has acquired technical 
competence (demonstrated by factors 
such as know-how, experience, and 
patent position) directly related to an 
area in which the contractor has an es¬ 
tablished nongovernmental commercial 
position. 

(b) Where the contracting officer has 
determined that the proposed contract 
does not come within any of the criteria 
of § 12-9.6102(a), but does come within 
paragraph (a) of this section, he shall 
include the following clause in the con¬ 
tract. This clause provides for the Con¬ 
tractor to retain title to “subject 
inventions” and for the Government to 
acquire a royalty-free license and the 
additional right to grant sublicenses. The 
contracting officer may alter the clause to 
fit a particular situation. Any alteration 
must be reviewed by cognizant patent 
counsel. 

Patent Rights (License) 

(a) Definitions used in this clause. 
(1) “Subject Invention” means any inven¬ 
tion or discovery, whether or not patentable, 
oonceived or first actually reduced to prac¬ 
tice in the course of or under this contract. 
The term “subject invention” includes, but 
is not limited to. any art. method, process, 
machine, manufacture, design or composition 
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of matter, or any new and useful improve¬ 
ment thereof, or any variety of plant, which 
Is or may be patentable under the patent 
laws of the United States of America or any 
foreign country, 

(2) "States*' means the States of the 
United States, the District of Columbia, 
Puerto Rico, the Virgin Islands, American 
Samoa, Guam, and the Trust territories of 
the Pacific Islands. 

(3) "Contract" means any contract, agree¬ 
ment, grant, or other arrangement, or sub¬ 
contract entered Into with or for the benefit 
of the Government where a purpose of the 
contract is the conduct of experimental, de¬ 
velopmental, or research work. 

(4) "Subcontract and subcontractor" 
mean any subcontract or subcontractor of 
the Contractor, any lower-tier subcontract or 
subcontractor under this contract. 

(5) "To bring to the point of practical 
application" means to manufacture in the 
case of a composition or product, to practice 
in the case of a process, or to operate in 
the case of a machine or system and, in each 
case, under such conditions as to establish 
that the Invention is being worked and that 
its benefits are reasonably accessible to the 
public. 

(6) "Government agency" includes any ex¬ 
ecutive department, independent commis¬ 
sion, board, office, agency, administration, 
authority, Government corporation, or other 
Government establishment, of the executive 
branch of the Government of the United 
States of America. 

(b) Rights granted to the Government. 
(1) The Contractor agrees to and does hereby 
grant to the Government an irrevocable, 
nonexclusive, paid up license to make, use 
and sell each subject Invention throughout 
the world by or on behalf of the Government 
of the United States (including any Govern¬ 
ment agency) and States and domestic mu¬ 
nicipal Government and Including the right 
to sublicense foreign governments pursuant 
to any existing or future treaties or 
agreements. 

(2) The Contractor further agrees to 
grant, upon the request of the Government, 
a license under any subject invention (made 
by the Contractor) to: 

(i) Any applicant on an exclusive (even 
as against the Contractor) basis, unless the 
Contractor, his licensee, or his assignee dem¬ 
onstrates to the Government, at Its request, 
that effective steps have been taken within 
3 years after a patent issues on such inven¬ 
tion. to bring the invention to the point of 
practical application or that the invention 
has been made available for licensing royalty- 
free or on terms that are reasonable in the 
circumstances, or can show cause why the 
principal or exclusive rights should be re¬ 
tained for* a further period of time; 

(ii) Any applicant exclusively or non¬ 
exclusive! y royalty-free or on terms that are 
reasonable in the circumstances to the ex¬ 
tent that the invention is required for pub¬ 
lic use by Governmental regulations or as 
may be necessary to fulfill health or safety 
needs, or for other public purposes stipulated 
in the Schedule of this contract. 

Nothing contained in this Patent Rights 
clause shall be deemed to grant any rights 
with respect to any invention other than a 
subject invention. 

(c) Invention disclosures and reports. 
With respect to subject inventions (made 
by the Contractor), except those which are 
obviously unpatentable under the patent 
laws of the United States, the Contractor 
shall furnish to the Contracting Officer: 

(i) A written disclosure of each such in¬ 
vention within six (6) months after con¬ 
ception or first actual reduction to practice, 
whichever occurs first under this contract, 
sufficiently complete in technical detail to 


convey to one skilled In the art to which the 
Invention pertains a clear understanding of 
the nature, purpose, operation, and to the 
extent known, the physical, chemical, or 
electrical characteristics of the Invention, 
together with a written statement making 
an election as to whether a U.S. patent ap¬ 
plication claiming the invention will be filed 
by or on behalf of the Contractor: Provided, 
Where the Contractor elects to file but is 
unable to submit a complete disclosure, the 
Contractor shall within said six (6) months' 
period submit a disclosure which includes 
all such technical detail then known to him 
and shall, within six (6) months after his 
election to file (or such longer period as may 
be authorized by the Contracting Officer 
under (d)(1) below), submit all other 
technical detail necessary to complete the 
disclosure or a copy of the patent 
application; 

(ii) Interim reports at least every twelve 
(12) months, the initial period of which shall 
commence with the date of this contract, 
each report listing all such Inventions con¬ 
ceived or first actually reduced to practice 
more than six (6) months prior to date of 
the report and not listed on a prior Interim 
report, or certifying that there are no such 
unreported Inventions; 

(ill) Prior to final settlement of this con¬ 
tract. a final report listing all such inven¬ 
tions including all those previously listed 
in interim reports, or certifying that there 
are no such unreported inventions (This 
Pinal Report and any Interim Report under 
(ii) above shall be submitted in a format 
acceptable to the Contracting Officer.); and 

(iv) Written reports at reasonable inter¬ 
vals, prior to and after final settlement, when 
requested by the Government as to: 

(A) The commercial use that is being 
made or is intended to be made of such 
invention; 

(B) The steps taken by the Contractor to 
bring the invention to the point of practical 
application, or to make the invention avail¬ 
able for licensing. 

(d) Domestic filing. In connection with 
each subject Invention referred to In (c) (l) 
above: 

(i) If the Contractor has elected to file a 
U.S. patent application claiming such inven¬ 
tion, the Contractor shall, within six (6) 
months after the election (or such longer 
period, not to exceed one (1) year after such 
election, as may be authorized by the Con¬ 
tracting Officer), file or cause to be filed such 
application in due farm, shall notify the 
Contracting Officer of such filing, and shall 
deliver to the Contracting Officer, within two 
(2) months after such filing or within two 
(2) months of the first written disclosure of 
such invention if a patent application pre¬ 
viously has been filed, a duly executed li¬ 
cense, in triplicate, fully confirmatory of all 
rights to which the Government is entitled 
under this clause; if the Contractor does not 
file or cause to be filed such application, he 
shall so notify the Contracting Officer within 
the six (6) month period or such longer pe¬ 
riod as may be authorized above. 

(11) The following statement shall be in¬ 
cluded within the first paragraph of the 
specification of any patent application filed 
and any patent Issued on an invention which 
was made under a Government contract or 
subcontract thereunder: "The invention de¬ 
scribed herein was made in the course of, or 
under, a contract (or grant) with the De¬ 
partment of Transportation." 

(ill) If the Contractor has elected not to 
file or to cause to be filed a U.S. patent appli¬ 
cation claiming such invention, or has made 
the contrary election but has not filed or 
caused to be filed such application within six 
(6) months after the election, or such longer 
period as may be authorized above, the Con¬ 
tractor shall: 


(A) Inform the Contracting Officer in 
writing, as soon as practicable, of the date 
and identity of any public use, or publication 
of such invention made by or known to the 
Contractor or of any contemplated publica¬ 
tion by the Contractor; 

(B) Upon written request, convey to the 
Government the Contractor’s entire right, 
title and interest in such invention by de¬ 
livering to the Contracting Officer such duly 
executed Instruments (prepared by the Gov¬ 
ernment) of assignment and application, and 
such other papers as are deemed necessary 
to vest in the Government the entire right, 
title, and Interest aforesaid, and the light to 
apply for and prosecute patent applications 
covering such Invention throughout the 
world, subject to the reservation of a non¬ 
exclusive and royalty-free license to the 
Contractor (and to his existing and future 
associated and affiliated companies, if any, 
within the corporate structure of which the 
Contractor is a part), which license shall be 
assignable to the successor of that pert of the 
Contractor’s business to which such inven¬ 
tion pertains; 

(iv) The Contractor shall furnish promptly 
to the Contracting Officer on request an 
irrevocable power of attorney to inspect and 
make copies of each U.S. patent application 
filed by or on behalf of the Contractor cover¬ 
ing any such invention; and 

(v) In the event the Contractor, or those 
other than the Government deriving rights 
from the Contractor, elects not to continue 
prosecution of any such U.S. Patent appli¬ 
cation filed by or on behalf of the Contractor, 
the Contractor shall so notify the Contract¬ 
ing Officer not less than sixty (60) days be¬ 
fore the expiration of the response period 
and. upon written request, deliver to the 
Contracting Officer such duly executed in¬ 
struments (prepared by the Government) as 
are deemed necessary to vest in the Govern¬ 
ment the entire right, title, and interest in 
such invention and the application, subject 
to the reservation as specified in paragraph 
(d) (ill) (B) of this clause. 

(e) Foreign filing. The Contractor, or those 
other than the Government deriving rights 
from the Contractor, shall as between the 
parties hereto, have the exclusive right, sub¬ 
ject to the rights of the Government under 
paragraph (b) of this clause, to file appli¬ 
cation on subject inventions (made by the 
Contractor) in each foreign country within: 

(i) Nine (9) months from the date a 
corresponding United States application is 
filed, or nine (9) months from the date the 
Contractor discloses a subject invention un¬ 
der paragraph (c) (i) above with an election 
not to file a U.S. application; 

(11) Six (6) months from the date per¬ 
mission is granted to file foreign applications 
where such filing had been prohibited for 
security reasons; or 

(ill) Such longer period as may be ap¬ 
proved by the Contracting Officer. 

The Contractor shall notify the Contracting 
Officer of each foreign application filed and, 
upon written request of the Contracting Offi¬ 
cer, furnish an English translation of such 
foreign application, and convey to the Gov¬ 
ernment the entire right, title, and Interest 
in each such subject invention in each for¬ 
eign country in which an application has 
not been filed within the time above speci¬ 
fied. subject to the reservation as specified 
In paragraph (d)(lli)(B) of this clause. 

(f) Withholding of payment. (1) Pinal 
payment under this contract shall not be 
made before the Contractor delivers to the 
Contracting Officer the final report required 
by (c) (lit) , all written invention disclosures 
required by (c)(1), all confirmatory licenses 
required by (d)(1), and all information as 
to subcontracts required by (g). 
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(2) If at any time before final payment 
under this contract the Contractor falls to 
deliver an Interim report required by (c) 
(11), a written Invention disclosure required 
by (c) (1), or a confirmatory license required 
by (d) (i), the Contracting Officer shall with¬ 
hold from payment $50,000 or five percent 
(5%) of the amount of this contract which¬ 
ever Is less (or whatever lesser sum Is avail¬ 
able If payments have exceeded ninety-five 
percent (96%) of the amount of tills con¬ 
tract) until the Contractor corrects all such 
failures. 

(3) After payments total eighty percent 
(80%) of the amount of this oontract, and if 
no amount Is required to be withheld under 

(2) above, the Contracting Officer may, if he 
deems such action warranted because of the 
Contractor's performance under the Patent 
Eights clause of this contract or other known 
Government contracts, withhold from pay¬ 
ment such sum as he considers appropriate, 
not exceeding $50,000 or five percent (5%), 
of the amount of this contract, whichever Is 
less, to be held as a reserve until the Con¬ 
tractor delivers all the reports, disclosures, 
licenses, and information specified In (1) 
above. Subject to the five percent (6%) or 
$50,000 limitation, the sum withheld under 
this subparagraph (3) may be Increased or 
decreased from time to time at the discre¬ 
tion of the Contracting Officer. 

(4) No amount shall be withheld under 
tills paragraph (f) while the amount speci¬ 
fied by this paragraph Is being withheld 
under other provisions of this oontract. The 
total amount withheld under (1), (2). and 

(3) above shall not exceed $50,000 or five 
percent (5%) of the amount of this contract 
whichever is less. The withholding of any 
amount or subsequent payment thereof to 
the Contractor shall not be construed as a 
waiver of any rights accruing to the Govern¬ 
ment under this contract. This paragraph 
shall not be construed as requiring the Con¬ 
tractor to withhold any amounts from a sub¬ 
contractor to enforce compliance with the 
patent provision of a subcontract. As used In 
this paragraph Xf). “this contract” means 
“this contract as from time to time 
amended.” In cost-type contracts, "amount of 
this contract” means "estimated cost of this 
contract”. 

(g) Subcontracts. (1) The Contractor 
shall, unless otherwise authorized or directed 
by the Contracting Officer. Include a patent 
rights clause containing all of the provisions 
of this Patent Rights clause except provi¬ 
sion (f) in any subcontract hereunder where 
a purpose of the subcontract Is the conduct 
of experimental, developmental, or research 
work. In the event of refusal by a subcon¬ 
tractor to accept this Patent Rights clause, 
the Contractor: 

(l) Shall promptly submit a written report 
to the Contracting Officer setting forth the 
subcontractor's reason for such refusal or 
the reasons the Contractor Is of the opinion 
that the inclusion of this clause would be so 
Inconsistent, and other pertinent information 
which may expedite disposition of the mat¬ 
ter; and 

(il) Shall not proceed with the subcon¬ 
tract without the written authorization of 
the Contracting Officer, 

Tlie Contractor shall not, in any subcon¬ 
tract or by using such a subcontract as con¬ 
sideration therefor, acquire any rights to 
subject inventions for his own use (as dis¬ 
tinguished from such rights as may be re¬ 
quired solely to fulfill his oontract obligations 
to the Government in the performance of this 
contract). Reports, instruments, and other 
information required to be furnished by a 
subcontractor to the Contracting Officer 
under the provisions of such a patent rights 
clause In a subcontract hereunder may. upon 
mutual consent of the Contractor and the 
subcontractor (or by direction of the Con¬ 
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tracting Officer) be furnished to the Con¬ 
tractor for transmission to the Contracting 
Offioer. 

(2) The Contractor, at the earliest prac¬ 
ticable date, shall also notify the Contract¬ 
ing Offioer In writing of any subcontract 
containing a patent rights clause, furnish 
to the Contracting Officer a copy of such 
subcontract, and notify him when such sub¬ 
contract Is completed. It is understood that 
the Government Is a third party beneficiary 
of any subcontract clause granting rights to 
the Government in subject inventions, and 
the Contractor hereby assigns to the Gov¬ 
ernment all the rights that he would have 
to enforce the subcontractor's obligations for 
the benefit of the Government with respect 
to subject Inventions. If there are no sub¬ 
contracts containing patent rights clauses, 
a negative report is required. The Contractor 
shall not be obligated to enforce the agree¬ 
ments of any subcontractor hereunder re¬ 
lating to the obligations of the subcontractor 
to the Govenment In regard to subject 
Inventions. 

(h) Licenses granted by Contractor to 
others subject to Government's rights. The 
Contractor recognizes that the Government, 
or a foreign government with funds derived 
through the Military Assistance Program or 
otherwise through the U.S. Govenment, may 
contract for property or services with respect 
to which the vendor may be liable to the 
Contractor for royalties for the U6e of a 
subject Invention on account of 6uch a 
contract. The Contractor further recognizes 
that it is the policy of the Government not 
to pay In connection with its contracts, or 
to allow to be paid In connection with con¬ 
tracts made with funds derived through 
the Military Assistance Program or other¬ 
wise through the U.S. Government, charges 
for use of patents in which the Govern¬ 
ment holds a royalty-free license. In recog¬ 
nition of this policy, the Contractor agrees 
to participate In and make appropriate ar¬ 
rangements for the exclusion of such charges 
from such contracts or for the refund of 
amounts received by the Contractor with 
respect to any such charges not so excluded. 

(i) Rights to disclose subject inventions. 
The Government may duplicate and disclose 
reports and disclosures of subject inventions 
required to be furnished by the Contractor 
or a subcontractor pursuant to this Patent 
Rights clause. 

(J) Forfeiture of rights in unrejyortcd sub¬ 
ject inventions. The Contractor shall forfeit 
to the Government all rights in any subject 
invention which he falls to report to the 
Contracting Officer at or prior to the time he 
(l) flies or causes to be filed a United States 
or foreign application thereon, or (U) sub¬ 
mits the final report required by (c) (ill) of 
this clause, whichever is later: Provided, 
That the Contractor shall not forfeit rights in 
a subject invention If (A) contending that 
the Invention Is not a subject invention, he 
nevertheless reports the Invention and all 
facts pertinent to his contention to the Con¬ 
tracting Officer within the time specified in 
(i) or (II) above, or (B) he establishes that 
the failure to report was due entirely to 
causes beyond his control and without his 
fault or negligence. The Contactor shall be 
deemed to hold any such forfeited subject 
invention, and the patent applications and 
patents pertaining thereto, in trust for the 
Government pending written assignment of 
the invention. The rights accruing to the 
Government under this paragraph shall be in 
addition to and shall not supersede any other 
rights which the Government may have In 
relation to unreported subject Inventions. 
Nothing contained herein shall be construed 
to require the Contractor to report any in¬ 
vention which Is not In fact a subject 
invention. 
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(k) Examination of records relating to 
inventions. The Contracting Officer or his 
authorized representative shall, until the 
expiration of three (3) years after final pay¬ 
ment under this contract, have the right to 
examine any books, records, documents, and 
other supporting data of the Contractor 
which the Contracting Officer or his author¬ 
ized representative shall reasonably deem di¬ 
rectly pertinent to the discovery or identifi¬ 
cation of subject invention or to compliance 
by the Contractor with the requirements of 
this clause. 

§ 12—9.6104 Putcnt right* (deferred). 

(a) General. Where the commercial 
interests of the contractor are not suffi¬ 
ciently established to be covered by the 
criteria specified in § 12-9.6103, the final 
determination of rights shall be made by 
the contracting officer after the inven¬ 
tion has been identified, in a manner 
deemed most likely to serve the public 
interest, taking particularly into ac¬ 
count the intentions of the contractor 
to bring the invention to a point of com¬ 
mercial application and the guidelines of 
§ 12-9.6102. 

(b) Patent Rights ( Deferred ) clause. 
Where the contracting officer has deter¬ 
mined that the proposed contract comes 
within this § 12-9.6104, he shall include 
in the contract the Patent Rights 
(Title) clause set forth in § 12-9.6102, 
except that the name of the clause shall 
be changed to ‘‘Patent Rights (De¬ 
ferred) ” and the following paragraph (i) 
shall be added. This paragraph pre¬ 
scribes the manner in which the Con¬ 
tractor can request greater rights than 
a nonexclusive license. 

(l) Contractor's request for greater rights. 
The Contractor at the time of disclosing a 
subject invention pursuant to paragraph (a) 
of this clause, but not later than three (3) 
months thereafter, may submit In writing to 
the Contracting Officer, a request for greater 
rights in such invention that the license 
provided for in paragraph (d) of this clause. 
Each such request shall Include, but not be 
limited to. information concerning the Con¬ 
tractor’s intention and plan to bring the in¬ 
vention to the point of commercial applica¬ 
tion. The Contracting Officer shall review 
the request for greater rights, and shall for¬ 
ward it with such comments or additional 
information as he believes necessary fully to 
present the request, to cognizant patent 
counsel. Patent counsel will review the re¬ 
quest and the Contracting Officer’s com¬ 
ments, and forward them with a recommen¬ 
dation covering whether and to what extent 
the request should be granted, to the Secre¬ 
tary or his designee. The Contracting Officer 
shall notify the Contractor of the Secre¬ 
tary’s decision. 

§ 12—9.6105 Background patents (li¬ 
cense). 

(a) Insert the clause In 5 12-9.6105-1 
in all contracts requiring the Patent 
Rights clause In § 12-9.6102 or § 12- 
9.6104. 

(b) Insert the clause in supply con¬ 
tracts when the Department buys the 
product for test or evaluation purposes 
and where, as a result of the govern¬ 
ment’s efforts, a commercial market for 
the product may be created or enhanced. 

(c> The clause need not be used in 
supply contracts: 

(1) Where the product to be tested 
(or evaluated) Is substantially com- 
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plete for the commercial purpose for 
which it is being tested (or evaluated), 
or 

(2) Where the prospective contrac¬ 
tor’s monetary contribution to the pro¬ 
gram resulting in the development of the 
hardware is substantially greater than 
the Government’s monetary contribu¬ 
tion, or 

(3) Where the commercial market for 
the product existed prior to, or will not 
be created primarily as a result of, the 
Government’s test or evaluation. 

(d) The contracting officer may alter 
the clause to suit a particular situation. 
However, any such alteration must ac¬ 
cord with DOT policy requiring, when¬ 
ever investment of public funds in a pro¬ 
gram which may create or enhance the 
market for a product required in the 
interest of public health, safety, or wel¬ 
fare, that the Government receive as¬ 
surance that the product will be avail¬ 
able at reasonable prices, and in suffi¬ 
cient quantity and quality to meet the 
public needs. To this end, the contractor 
must agree to license the manufacture 
and sale of any such product under any 
patents under which he has the right to 
grant such licenses, such license to be 
restricted to use on products to which 
the contract relates. 

§ 12—0.61 OS-1 Contract clause. 

Background Patents (License) 

(a) "Product” as used herein means a 
process, machine, article of manufacture, 
or composition of matter the same as. or 
substantially the same as. that worked on 
under the contract. 

(b) "Background patent” as used herein 
means any U.8. patent, under which the 
Contractor has the right to license others, 
and which covers the manufacture, use or 
sale of any product. 

(c) When the Secretary determines: 

(1) That a product is required by mem¬ 
bers of the public in the interest of the pub¬ 
lic health, safety, or welfare: and, 

(2) That neither the Contractor, nor any 
other person deriving rights from his pat¬ 
ents, has produced the product at a reason¬ 
able price, in sufficient quantity, and at a 
level of quality to meet public needs; 

the Contractor shall, on written applica¬ 
tion, issue appropriate licenses to others 
under any Background Patent on reasonable 
terms, such licenses to be restricted to the 
production, sale, and use of the product. 

(d) When the Secretary has made the de¬ 
termination set forth in (c) above, the Con¬ 
tractor (or those deriving rights from the 
Contractor) shall not seek injunctive relief 
to enforce a Background Patent without: 

(1) Previously advising the General Coun¬ 
sel. Office of the Secretary, Department of 
Transportation; 

(2) Granting the Government the right 
to intervene in the injunction proceeding; 
and 

(3) Disclosing the commitment set out 
In this clause to the court from which the 
injunction is sought. 

§ 12—9.6106 Authorization and consent. 

(a) Under 28 U.S.C. 1498, any suit 
for infringement of a U.S. patent based 
on the manufacture or use by or for the 
United States of an invention described 
in and covered by a patent of the United 
States by a contractor or by a subcon¬ 
tractor (including lower-tier subcon¬ 
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tractors) can be maintained only against 
the Government in the Court of Claims 
and not against the contractor or sub¬ 
contractor, in those cases where the 
Government has authorized or con¬ 
sented to the manufacture or use of the 
patented invention. Accordingly, to in¬ 
sure that work by a contractor or sub¬ 
contractor under a Government contract 
may not be enjoined by reason of patent 
infringement, authorization and con¬ 
sent shall be given as herein provided. 
The liability of the Government for 
damages in any such suit against it 
may, however, ultimately be borne by 
the contractor or subcontractor in ac¬ 
cordance with the terms of any patent 
indemnity clause also included in the 
contract, and an authorization and con¬ 
sent clause does not detract from any 
patent indemnification commitment by 
the contractor or subcontractor. There¬ 
fore, both a patent indemnity clause and 
an authorization and consent clause may 
be included in the same contract. 

(b) Contracts shall not include any 
provision whereby the Government ex¬ 
pressly agrees to indemnify the contrac¬ 
tor against liability for patent infringe¬ 
ment. 

(c) An authorization and consent 
clause shall not be used in contracts 
where both complete performance and 
delivery are to be used outside the United 
States, its possessions, or Puerto Rico. 

§ 12—9.6106—1 Authorization and con¬ 
sent in contracts for supplies or serv¬ 
ices. 

The contract clause set forth below 
may be included in all contracts for sup¬ 
plies or services (including construction 
or architect-engineering work), except: 

(a> When prohibited by § 12-9.6106 
(c); or 

(b> In contracts for experimental, de¬ 
velopmental. or research work in which 
the clause of § 12-9.6106-(2) is required. 

Authorization and Consent 

The Government hereby gives its author¬ 
ization and consent (without prejudice to 
any rights of Indemnification) for all use 
and manufacture, in the performance of this 
oontract or any part hereof or any amend¬ 
ment hereto or any subcontract hereunder 
(Including any lower-tier subcontract), of 
any Invention described in and covered by a 
patent of the United States (i) embodied in 
the structure or composition of any article 
the delivery of which is accepted by the 
Government under this contract, or (ii) uti¬ 
lized in the machinery, tools, or methods the 
use of which necessarily results from compli¬ 
ance by the Contractor or the using subcon¬ 
tractor with (a) specifications or written pro¬ 
visions now or hereafter forming a part of 
this contract, or (b) specific written instruc¬ 
tions given by the Contracting Officer di¬ 
recting the manner of performance. 

§ 12—9.6106—2 Authorization and con¬ 
sent in contracts for research and de¬ 
velopment. 

Greater latitude in the use of patented 
inventions may be necessary in a con¬ 
tract for experimental, developmental, or 
research work than in a contract for 
supplies. Unless prohibited by § 12- 
9.6106(c), the clause set forth below 
shall be included in all contracts calling 


exclusively for experimental, develop¬ 
mental, or research work, and may be 
included in contracts calling for both 
supplies and experimental, develop¬ 
mental, or research work where the lat¬ 
ter work is a primary purpose of the con¬ 
tract. In all other contracts for both 
supplies and experimental, develop¬ 
mental, or research work, the Authoriza¬ 
tion and Consent clause of § 12-9.6106-1 
shall be used. If the clause set forth be¬ 
low is included in a contract, the clause 
in § 12-9.6106-1 shall not be included. 

Authorization and Consent 

Tli© Government hereby gives its author¬ 
ization and consent for all use and manufac¬ 
ture of any invention described in and cov¬ 
ered by a patent of the United States in the 
performance of this contract or any part 
hereof or any amendment hereto or any sub¬ 
contract hereunder (including any lower- 
tier subcontract). 

§ 12—9.6107 Patent indemnification of 
Government by contractor. 

In order that the Government may be 
reimbursed for liability for patent in¬ 
fringement arising out of or resulting 
from the performance of construction 
contracts or contracts for supplies which 
normally are or have been sold or offered 
for sale to the public in the commercial 
open market or which are the same as 
such supplies with a relatively minor 
modification thereof, a clause providing 
for indemnification of the Government is 
to be included in such contracts in ac¬ 
cordance with the instructions set forth 
below. A patent indemnity clause shall 
not be used in contracts: 

(a> Where the Authorization and 
Consent clause of § 12-9.6106-2 appli¬ 
cable to research and development con¬ 
tracts is authorized, except that in con¬ 
tracts calling also for supplies of the 
kind described above, a patent indemnity 
clause may be used with respect to such 
supplies; 

(b) Where the contract is for supplies 
which clearly are not or have not been 
sold or offered for sale to the public in 
the commercial open market. However, 
even in the foregoing instance, a patent 
indemnity clause may be included where 
(1) in the case of contracts to be awarded 
by formal advertising it is desired to ob¬ 
tain an indemnity as to specific compo¬ 
nents or spare parts so sold or offered 
for sale, in which case the clause shall be 
modified pursuant to § 12-9.6107-1 (b); 
or (2) in the case of contracts to be 
awarded either by formal advertising or 
negotiation, a patent owner contends 
that the prospective procurement would 
infringe his patent and the low bidder or 
offeror is willing to indemnify the Gov¬ 
ernment as to such patent either (i) 
without increase in price on the basis 
that the patent is invalid or not in¬ 
fringed, or (ii) for other good reasons; 

(c) Where both performance and de¬ 
livery are to be outside the United States, 
its possessions, or Puerto Rico, unless the 
contract indicates that the supplies are 
ultimately to be shipped into the United 
States, its possessions, or Puerto Rico, in 
which case the instructions of § 12- 
9.6107-1 or § 12-9.6107-3 are applicable; 
or 
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'd) Where the contract Is for an 
amount of $5,000 or less, except that, as 
a matter of administrative convenience, 
the clause need not be deleted where it is 
a part of a standard form being used for 
contracts of $5,000 or less, since it is self- 
deleting as to such contracts. 

§ 12—9.6107—1 Patent indemnification 
in formally . advertised contraet*— 
eommcreial status predetermined, 

(a) Except as prohibited by § 12- 
9.6107. the clause set forth below is ap¬ 
propriate in formally advertised con¬ 
struction contracts and shall be included 
in formally advertised contracts for 
supplies when it has been determined 
in advance of issuing the invitation for 
bids that the supplies (or such supplies 
apart from relatively minor modifica¬ 
tions to be made thereto) normally are 
or have been sold or offered for sale by 
any supplier to the public in the com¬ 
mercial open market. 

Patent Indemnity 

IT the amount of this contract is in excess 
of $5,000, the Contractor shall Indemnify the 
Government and its officers, agents, and em¬ 
ployees against liability, Including costs, for 
Infringement of any U.S. letters patent (ex¬ 
cept letters patent issued upon an application 
which Is now or may hereafter be kept secret 
or otherwise withheld from issue by order of 
the Government) arising out of the manu¬ 
facture or delivery of supplies or out of con¬ 
struction, alteration, modification, or repair 
of real property (hereinafter referred to as 
"construction work") under this contract, or 
out of the use or disposal by or for the ac¬ 
count of the Government of such supplies or 
construction work. The foregoing indemnity 
shall not apply unless the Contractor shall 
have been Informed as soon as practicable by 
the Government of the suit or action alleging 
such Infringement, and shall have been given 
such opportunity as it is afforded by appli¬ 
cable laws, rules, or regulations to participate 
In the defense thereof; and further, such In¬ 
demnity shall not apply to: (1) An infringe¬ 
ment resulting from compliance with specific 
written Instructions of the Contracting Offi¬ 
cer directing a change in the supplies to be 
delivered or in the materials or equipment to 
be used, or directing a manner of perform¬ 
ance of the contract not normally used by 
the Contractor; (li) an infringement result¬ 
ing from addition to. or change in, such sup¬ 
plies or components furnished or construc¬ 
tion work performed which addition or 
change was made subsequent to .delivery or 
performance by the Contractor; or (iii) a 
claimed infringement which is settled with¬ 
out the consent of the Contractor, unless 
required by final decree of a court of com¬ 
petent Jurisdiction. 

<b) Where a supply contract calls in 
part for specific components or spare 
parts which normally are or have been 
sold or offered for sale by any supplier 
to the public in the commercial open 
market, or such items with relatively 
minor modifications, the Patent Indem¬ 
nity clause of paragraph (a) of this sec¬ 
tion shall be modified by adding to the 
end of the clause either of the following 
sentences: 

The foregoing shall not apply to the follow¬ 
ing; (Specifically identify the items to be 
excluded from the Patent Indemnity clause.) 

or 
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The foregoing shall apply only to the fol¬ 
lowing: (Specifically identify the Items to 
which the Patent Indemnity clause applies.) 

§ 12—9.61G7—2 Patent indemnification 
in negotiated contracts. 

(a) A patent indemnity clause is not 
required to be included in negotiated con¬ 
tracts, but may be included (1) in nego¬ 
tiated construction contracts, (2) as 
authorized in 5 12-9.6107(b> (2), and (3) 
in negotiated contracts for supplies 
where such supplies normally are or 
have been sold or offered for sale to the 
public in the commercial open market, or 
are, such supplies with relatively minor 
modifications made thereto. Ordinarily, 
the contracting officer, in consultation 
with the contractor, should be able to de¬ 
termine whether the supplies being pur¬ 
chased normally are on sale or have been 
sold or offered for sale to the public in 
the commercial open market. 

(b) Subject to the foregoing and to 
the prohibitions in 8 12-9.6107, the clause 
set forth in § 12-9.6017-1 (a) is approved 
for use in negotiated contracts for con¬ 
struction work or supplies. 

(c) Where a supply contract calls in 
part for specific components or spare 
parts which normally are or have been 
sold or offered for sale to the public in 
the commercial open market, or such 
items with relatively minor modifica¬ 
tions. the patent indemnity clause of 
§ 12-9.6107-1 (a) shall be modified by 
adding to the end of the clause either 
of the following sentences: 

The foregoing shall not apply to the follow¬ 
ing: (Specifically identify the items to be 
excluded from the Patent Indemnity clause.) 

or 

The foregoing shall apply only to the fol¬ 
lowing: (Specifically Identify the items to 
which the Patent Indemnity clause applies.) 

§ 12-9.6107-3 Waiver of indcnmily by 
the Government. 

In the event that it is desired to ex¬ 
empt one or more specified U.S. patents 
from the patent indemnity clause of 
§ 12-9.6107-1, authority shall first be. ob¬ 
tained from the head of the agency and 
the following clause shall be included in 
the contract, in addition to the patent 
indemnity clause. 

Waiver of Indemnity 

Any provision of this contract to the con¬ 
trary notwithstanding, the Government 
hereby authorizes and consents to the use 
and manufacture, solely in the performance 
of this contract, of any invention covered by 
the U.S. patents Identified and listed below, 
and waives indemnification by the Con¬ 
tractor with respect to such patents: (Iden¬ 
tify the patents by number or by other 
means if more appropriate.) 

§ 12—9.6103 Notice and assistance. 

The Government should be notified 
by the contractor of all claims of in¬ 
fringement in connection with the per¬ 
formance of a Government contract 
which come to the contractor’s atten¬ 
tion. The contractor should also assist 
the Government, to the extent of evi¬ 
dence and information in the possession 
of the contractor, in connection with 
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any suit against the Government, or any 
claims against the Government made 
before suit has been instituted, on ac¬ 
count of any alleged patent or copyright 
infringement arising out of or resulting 
from the performance of the contract. 
Accordingly, the clause set forth in 
FPR 1-7.101-13 shall be included in all 
contracts in excess of $10,000 for sup¬ 
plies, construction, or experimental, 
developmental, or research work: Pro¬ 
vided , That the clause shall not be in¬ 
cluded in contracts: 

(a) Where both performance and 
delivery are to be outside the United 
States, its possessions, or Puerto Rico, 
unless the contract indicates that the 
supplies are ultimately to be shipped 
into the United States, its possessions, 
or Puerto Rico; or 

(b) Of $10,000 or less, except that as 
a matter of administrative convenience, 
the clause need not be deleted when it 
is a part of a standard form being used 
for such contracts, since it is self- 
deleting. 

§12—9.6109 Classificil ronlrach. 

Unauthorized disclosure of classified 
subject matter, whether in patent ap¬ 
plications or resulting from the issuance 
of a patent, may be a violation of 18 
UJ3.C. 791 et seq. (Espionage and Censor¬ 
ship) and related statutes and may be 
contrary to the interests of national 
security. Accordingly, the following 
clause shall be included in every classified 
contract and every contract which covers 
or is likely to cover classified subject 
matter. 

Piling of Patent Applications 

(a) Before filing or causing to be filed 
a patent application in the United States 
disclosing any subject matter of this con¬ 
tract, which subject matter is classified 
"Secret" or higher, the Contractor shall, 
citing the thirty (30) day provision below, 
transmit the proposed application to the 
Contracting Officer for determination 
whether, for reasons of national security, 
such application should be placed under an 
order of secrecy or sealed in accordance with 
the provisions of 35 U.S.C. 181-188 or the 
issuance of a patent should be otherwise 
delayed under pertinent UJS. statutes or 
regulations; and the Contractor shall observe 
any instructions of the Contracting Officer 
with respect to the maimer of delivery of 
the patent application to the U.S. Patent 
Office for filing, but the Contractor shall 
not be denied the right to file such patent 
application. If the Contracting Officer shall 
not have given any such Instructions within 
thirty (30) days from the date of mailing 
or other transmittal of the proposed applica¬ 
tion, the Contractor may file the application. 

(b) The Contractor shall furnish to the 
Contracting Officer, at the time of or prior 
to the time when the Contractor files or 
causes to be filed a patent application in the 
United States disclosing any subject matter 
of this contract, which subject matter is 
classified "Confidential", a copy of such ap¬ 
plication for determination whether, for 
reasons of national security, such application 
should be placed under an order of secrecy 
or the issuance of a patent should be other¬ 
wise delayed under pertinent UJ5. statutes or 
regulations. 

(c) Where the subject matter of this con¬ 
tract is classified for reasons of security, the 
Contractor shall not file, or cause to be filed 
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in any country, other than In the United 
States as provided in (a) and (b) of this 
clause, an application or registration for a 
patent containing any of said subject matter 
without first obtaining written approval of 
the Contracting Officer. 

(d) When filing any patent application 
coming within the scope of this clause, the 
Contractor shall observe all applicable se¬ 
curity regulations covering the transmission 
of classified subject matter, and shall also 
promptly furnish to the Contracting Officer 
the serial number, filing date, and name of 
country of any such patent application. 
When transmitting the application to the 
U.S. Patent Office, the Contractor shall by 
separate letter Identify by agency and num¬ 
ber the contract or contracts which require 
security classification markings to be placed 
an the application. 

(e) The substance of this clause shall be 
included in all subcontracts which cover or 
are likely to cover classified subject matter. 

§ 12—9.6109—1 Classified contracts — 
contracting officer’s duties. 

(a> Upon receipt from the contractor 
of a patent application, not yet filed, 
which has been submitted by the con¬ 
tractor in compliance with paragraphs 

(a) or (b) of the clause in § 12-9.6109, 
the contracting officer shall ascertain the 
proper security classification of the 
patent application. Upon a determina¬ 
tion that the application contains clas¬ 
sified material, the contracting officer 
shall inform the contractor of any in¬ 
structions deemed necessary or advisable 
relating to transmittal of the application 
to the U.S. Patent Office in accordance 
with procedures in the Department of 
Defense Industrial Security Manual for 
Safeguarding Classified Information. If 
the material is classified “Secret” or 
higher, the contracting officer shall make 
every effort to notify the contractor of 
the determination within 30 days pursu¬ 
ant to paragraph (a) of the clause. 

(b) In the case of all applications filed 
under the provisions of this paragraph, 
the contracting officer, upon receiving 
the application serial number, the filing 
date, and the information furnished by 
the contractor under paragraph (d) of 
the clause, shall promptly submit that 
information to personnel having cogni¬ 
zance of patent matters in order that 
necessary steps may be taken to insure 
the security of the application. 

(c) A request for the approval referred 
to in paragraph (c) of the clause in 
§ 12-9.6109 must be considered and acted 
upon promptly in order to avoid the loss 
of valuable patent rights of the Govern¬ 
ment or the contractor. 

§ 12—9.6110 Register of Government 
rights in inventions. 

(a^ Licenses, assignments, or other 
documents evidencing any rights of the 
Government in inventions shall be re¬ 
viewed to assure that each such docu¬ 
ment fully confirms the rights to which 
the Government is entitled. 

(b) The original and a copy of each 
such document sliall be forwarded to the 
activity designated by administration 
regulations for receiving such docu¬ 
ments. This latter activity shall forward 
the originals of all licenses, assignments, 
or other documents evidencing any rights 
of the Government in or under any pat¬ 
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ents or applications for patents to the 
Commissioner of Patents for recording 
in accordance with Executive Order No. 
9424 of February 18, 1944. 

§12—9.6111 Reporting of royalties—an¬ 
ticipated or paid. 

(a) (1) The term “royalties”, as used 
in this section, refers to any costs or 
charges in the nature of royalties, license 
fees, patent or license amortization costs, 
or the like, for the use of or for rights 
in patents or patent applications. 

(2) To determine whether royalties 
anticipated or actually paid under Gov¬ 
ernment contracts are excessive, im¬ 
proper, or inconsistent with rights which 
the Government may possess in particu¬ 
lar inventions, patents, or patent appli¬ 
cations, the Department shall require 
royalty information and reports as pre¬ 
scribed below. See § 12-9.6113 for action 
to be taken to reduce or eliminate exces¬ 
sive or improper royalties. 

(3) Royalty information should not be 
required in formally advertised contracts. 
When it is expected that work may be 
performed in the United States, its pos¬ 
sessions, or Puerto Rico, any solicitation 
which may result in a negotiated con¬ 
tract for which royalty information is 
desired, or for which cost or pricing data 
are obtained, shall contain a special pro¬ 
vision substantially as follows: 

Royalty Information 

When the response to this solicitation con¬ 
tains costs or charges tor royalties totaling 
more than $250, the following information 
shall be furnished with the offer, proposal, 
or quotation on each separate item of royalty 
or license fee: 

(i) Name and address of licensor; 

(It) Date of Ucense agreement; 

(ill) Patent numbers, patent application 
serial numbers or other basis on which the 
royalty is payable: 

(lv) Brief description, including any part 
or model numbers of each contract Item or 
component on which the royalty Is payable; 

(v) Percentage or dollar rate of royalty 
per unit; 

(vi) Unit price or contract item: 

(vil) Number of units; and 

(viii) Total dollar amount of royalties. 

DD Form 783, Royalty Report, is approved for 
use in furnishing the above information. In 
addition, if specifically requested by the con¬ 
tracting officer prior to execution of the con¬ 
tract, a copy of the current license agreement 
and identification of applicable claims of 
specific patents shall be furnished. 

fbi If the work is to be performed in 
the United Suites, its possessions or 
Puerto Rico, then upon receipt of an of¬ 
fer, proposal, or quotation which includes 
a charge for royalties, the contracting 
officer shall, prior to award of the con¬ 
tract. forward the information called for 
by paragraph (a) of tills section to the 
office having cognizance of patent mat¬ 
ters for the procuring activity concerned. 
The cognizant office shall promptly ad¬ 
vise the contracting officer of appropriate 
action. The contracting officer shall then 
take action with respect to such royalties, 
with due regard to all pertinent factors 
relating to the proposed procurement. 

(c) Where subcontract work is to be 
performed in the United States, its pos¬ 
sessions, or Puerto Rico, the contract¬ 


ing officer, when considering approval 
of a subcontract, shall require the same 
information and take the same action 
with respect to such subcontracts in rela¬ 
tion to royalties as required for prime 
contracts under paragraph <b) of this 
section. However, approval need not be 
withheld pending receipt of advice in re¬ 
gard to such royalties from the office 
having cognizance of patent matters. 

(d) (1) In negotiated contracts to be 
performed outside the United States, its 
possessions and Puerto Rico, regardless 
of the place of delivery, the clause set 
forth below shall be included. 

Reporting of Royalties (Foreign) 

(a) If this contract is In an amount which 
exceeds fifty thousand U.S. dollars ($50,000. 
the Contractor shall report In writing to the 
Contracting Officer during the performance 
of this contract the amount of royalties paid 
or to be paid by the Contractor directly to 
others in the performance of this contract. 
The Contractor shall also (1) furnish in 
writing any additional information relating 
to such royalties as may be requested by 
the Contracting Officer, and (U) insert a pro¬ 
vision similar to this clause in any subcon¬ 
tract hereunder which Involves an amount in 
excess of the equivalent of fifty thousand 
U.S. dollars ($50,000). 

(b) The term "royalties” as used herein 
refers to any costs or charges in the nature 
of royalties, license fees, patent or license 
amortization costs, or the like for the use 
of or for rights in patents or patent applica¬ 
tions. 

(2) The contracting officer shall for¬ 
ward a copy of each positive royalty re¬ 
port received in accordance with the 
clause in subparagraph (1) of this para¬ 
graph to the office having cognizance of 
patent matters for the procuring activity 
concerned. 

§ 12—9.6112 Refund of royalties* 

When a fixed-price-type contract is 
negotiated under circumstances which 
make it questionable whether or not sub¬ 
stantial amounts of royalties will have 
to be paid by the contractor or his sub¬ 
contractors, such royalties may be in¬ 
cluded in the target or contract price, 
with provision made in the contract that 
the Government will be reimbursed the 
amount of such royalties if they are not 
paid. Such circumstances might include, 
for example, either a pending antitrust 
action by the Government or pending or 
prospective litigation challenging the 
validity of a patent or patents or the en¬ 
forceability of an agreement upon which 
the contractor or subcontractor bases 
the asserted obligation to pay the royal¬ 
ties to be included in the target or con¬ 
tract price. In the event the contracting 
officer determines that a refund of royal¬ 
ties clause should be included, the fol¬ 
lowing clause shall be used in firm fixed- 
price contracts. It shall be appropriately 
modified for use in incentive contracts. 

Refund of Royalties 

(a) The contract price includes certain 
amounts for royalties payable by the Con¬ 
tractor or subcontractors or both, which 
amounts have been reported to the Contract¬ 
ing Officer. 

(b) The term “royalties” as used in this 
clause refers to any costs or charges In the 
nature of royalty, license fees, patent or 
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license amortization costs, or the like, for the 
use or for rights In patents and patent ap¬ 
plications in connection with the perform¬ 
ance of this contract or any subcontract 
hereunder. 

(c) The Contractor shall furnish to the 
Contracting Officer, before final payment un¬ 
der this contract, a statement of royalties 
paid or required to be paid in connection 
with the performance of this contract and 
subcontracts hereunder together with the 
reasons therefor. 

(d) The Contractor will be compensated 
for royalties reported under (c) above only 
to the extent that such royalties were In¬ 
cluded In the contract price and are deter¬ 
mined by the Contracting Officer to be prop¬ 
erly chargeable to the Government and allo¬ 
cable to the contract. Therefore, to the ex¬ 
tent that any royalties which are included 
in the contract price are not In fact paid 
by the Contractor or are determined by the 
Contracting Officer not to be properly charge¬ 
able to the Government and allocable to the 
contract, the contract price shall be reduced. 
Repayment or credit to the Government shall 
be made as the Contracting Officer directs. 

(e) If, at any time within three (3) years 
subsequent to final payment under this con¬ 
tract, the Contractor for any reason Is re¬ 
lieved in whole or In part from the payment 
of the royalties included In the final con¬ 
tract price as adjusted pursuant to para¬ 
graph (d) above, the Contractor shall 
promptly notify the Contracting Officer of 
that fact and shall reimburse the Govern¬ 
ment in a corresponding amount. 

(f) The substance of this clause. Includ¬ 
ing this paragraph (f), shall be included In 
any subcontract In which the amount of 
royalties reported during negotiation of the 
subcontract exceeds $250. 

§ 12—9.6113 Adjustment of royalties. 

If at any time the contracting officer 
has reason to believe that any royalties 
paid, or to be paid, under an existing 
or prospective contract or subcontract 
are inconsistent with Government rights, 
excessive, or otherwise improper, he 
shall promptly report the facts to the 
office having cognizance of patent mat¬ 
ters for the procuring activity concerned. 
The cognizant office shall review the roy¬ 
alties thus reported and such royalties 
as are reported under §§ 12-9.6111 and 
12-9.6112. In coordination with the con¬ 
tracting officer, the cognizant office 
shall: 

(a) Take prompt action to protect the 
Government against payment of royal¬ 
ties on supplies or services (1) with re¬ 
spect to which the Government has a 
royalty-free license, or (2) at a rate in 
excess of the rate at which the Govern¬ 
ment is licensed, or (3) when the royal¬ 
ties in whole or in part otherwise con¬ 
stitute an improper charge: and 

(b) In appropriate cases obtain a re¬ 
fund pursuant to a “Refund of Royal¬ 
ties” clause or enter into negotiation for 
a reduction of royalties. 

Subpart 12—9.62—Recovery of 
Developmental Costs 

§ 12—9.6200 Scope of subpart. 

Tills subpart prescribes a Recovery 
oi Developmental Costs clause and sets 
forth instructions for its use. 

§ 12—9.6201 General. 

(a) it Is DOT policy to recover the 
Department's contributions toward re¬ 


search and development through royal¬ 
ties to the Government upon commer¬ 
cial exploitation of the products devel¬ 
oped thereby. To carry out this policy, 
the contract clause set forth in §12- 
9.6202(b) shall be inserted in the con¬ 
tract in accordance with the instructions 
for its use. However, royalties are not 
paid unless the commercial product de¬ 
veloped under the contract is profitably 
sold. Also, royalties cannot be so high as 
to price the product out of the market 
and the royalties cease when the Gov¬ 
ernment gets its money back. 

(b) This development cost recovery 
program is based, first, on the estab¬ 
lished Government policy, that, where a 
direct beneficiary of a Government ac¬ 
tion can be identified, that beneficiary, 
and not the general taxpayer, should 
pay the cost of providing the benefit 
conferred. When a product developed 
with Government funds is sold, there are 
two identifiable beneficiaries—the user 
and the company that makes the sale. 
The royalty program gets the cost back 
to the general taxpayer from these 
beneficiaries. 

(c) A second Justification for the pro¬ 
gram is the need to protect the devel¬ 
oping company’s competitors. When the 
Government provides support to the de¬ 
velopment of a commercial product, the 
company that gets the development con¬ 
tract is given an advantage over its com¬ 
petitors who might have to develop a 
competing product with their own funds. 
These competitors have to spread their 
development costs over the sales of their 
product. With the Government paying 
his development costs, the original de¬ 
velopment contractor generally has very 
little development costs to recover. This 
could put the company helped by the 
Government in a position to make an 
unconscionably high profit, to undersell 
his competitors, or prevent them from 
entering the market. None of these re¬ 
sults seems a fair or reasonable byprod¬ 
uct of a Government-financed develop¬ 
ment effort. 

§ 12—9.6202 Recovery of developmental 
costs* 

(a) Instructions for use of clause. 
Hie clause set forth in paragraph (b) 
of this section shall be included In all 
contracts exceeding $50,000 for design, 
research, development, test, or experi¬ 
mental work where a product (e.g., equip¬ 
ment or other items of hardware) is to 
be furnished as an end item. It may be 
included in other types of contracts and 
in contracts of $50,000 or less If appro¬ 
priate. The contracting officer may alter 
the clause to suit a particular situation 
(e.g., when the contract includes quan¬ 
tity production or when the hardware 
being developed will be placed into opera¬ 
tive use, the amount recoverable under 
the clause may be reduced by the fair 
market value of such hardware). How¬ 
ever, any such alterations must be in 
accordance with the policy set forth in 
DOTPR 12-^.6002. 

(b) Contract clause. 


Recovery of Development Costs 

(a) As may be determined by the Con¬ 
tracting Officer to be fair, reasonable and 
equitable, the Contractor shall pay to the 
Government up to 5 percent of sums here¬ 
after received by or credited to the Con¬ 
tractor or its privies (including subcontrac¬ 
tors) on sales or leases (exclusive of sales 
or leases to the U.S. Government, elther dl- 
rectly or indirectly through Government 
prime Contractors or subcontractors) of any 
product which is substantl&Uy the same in 
design as, or which Is directly derived from, 
that developed by the Contractor or any of 
its subcontractors in the performance of this 
contract. 

(b) In selling or leasing the product iden¬ 
tified In paragraph (a) above to the Govern¬ 
ment, either directly or Indirectly through 
Government prime Contractors or subcon¬ 
tractors, the Contractor or its privies (In¬ 
cluding subcontractors) shall notify the pur¬ 
chaser or lessee in writing that the product 
was developed under a Department of Trans¬ 
portation contract containing a Recovery of 
Developmental Costs clause and that the 
purchase or lease price of such product is 
less than the price of such product when 
Bold or leased to other than the Government 
by an amount no less than the Government’s 
share under the Recovery of Developmental 
Costs clause. A copy of each such notice shall 
be sent to the Contracting Officer. In the 
event the product Is sold or leased to the 
Government, the amount by which the sales 
or lease price was reduced by virtue of this 
clause shall be credited to the amount recov¬ 
erable under this clause. 

(c) As may be determined by the Con¬ 
tracting Officer to be fair, reasonable and 
equitable, the Contractor shall also pay to 
the Government up to 33 percent of all sums 
hereafter received by, or credited to, the Con¬ 
tractor or Its privies (Including subcon¬ 
tractors) as payments under technical agree¬ 
ments permitting others (1) to sell, lease, or 
manufacture the product identified In para¬ 
graph (a) above, or (2) to use any process 
which is substantially the some as. or which 
Is directly derived from, that developed by 
the Contractor or any of its subcontractors 
In the performance of this contract. 

(d) Recovery by the Government under 
this clause shall be limited to amounts paid 
and credited to the Contractor under this 
contract. Payments to the Government under 
this clause shall not be so high as to destroy 
the Contractor's competitive position for the 
product involved: Proirtded, That the prod¬ 
uct is otherwise reasonably priced and 
efficiently and economically produced. 

(e) The Contractor shall report to the 
Government all sales, leases, licensing agree¬ 
ments, royalties and receipts, which might 
reasonably be considered to be subject to this 
clause: and the Contractor shall promptly 
render accurate, certified accounts thereon to 
the Government at reasonable intervals. 

Subpart 12-9.63—Rights in Data 

§ 12—9.6300 Scope of subpart* 

This subpart prescribes Rights in Data 
clauses and sets forth instructions for 
their use. 

§ 12—9.6301 Rights in data. 

Insert the contract clause set forth in 
§ 12-9.6302 or 5 12-9.6303 in accordance 
with § 12-9.6301-1. 

§ 12—9.6301—1 Selection of appropriate 
rights in data clause. 

(a) Rights in data — unlimited. The 
"Rights in Data—Unlimited’* clause set 
forth in § 12-9.6302 shall be used where 
data (other than financial reports, cost 
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analyses, and similar information inci¬ 
dental to contract administration) is 
specified to be delivered under the con¬ 
tract and such data is incidental to or 
a byproduct of the contract. 

(b) Rights in data^title. (1) The 
“Rights in Data—Title” clause set forth 
in S 12-9.6303 shall be used in contracts 
where data (other than that incidental 
to contract administration) is specified 
to be delivered under the contract and 
the preparation of such data is the prin¬ 
cipal object or end item of the contract 
(e.g., contracts for: (i) The production 
of motion pictures with or without ac¬ 
companying sound; (ii) the preparation 
of motion picture scripts, musical com¬ 
positions, sound tracks, translations, 
and the like; (iii) work pertaining to 
training or career guidance; (iv) survey 
of Government establishments; (v) 
works pertaining to the instructions or 
guidance of Government officers and em¬ 
ployees in the discharge of their official 
duties; and (vi) study contracts in 
which the principal end item is a final 
report. 

(2) When the “Rights in Data—Title” 
clause is used in research contracts with 
academic institutions, the last sentence 
of paragraph (b) shall be deleted from 
the clause. 

§ 12—9.6301—2 Alteration of clause. 

In particular situations (e.g., where 
the contractor contends that certain data 
is “proprietary”), the contracting officer 
may alter either of the Data clauses set 
forth below. In all cases, however, the 
contracting officer shall obtain the ad¬ 
vice of cognizant patent counsel before 
approving any such alteration. 

§ 12—9.6302 Rights in data—unlimited 
contract clause. 

Rights In Data—Unlimited 

(a) The term "subject data" as used here¬ 
in means recorded information, whether or 
not copyrighted, that is delivered or specified 
to be delivered under this contract. The term 
includes graphic or pictorial delineations in 
media such as drawings or photographs; text 
in specifications or related performance or 
design-type documents; machine forms such 
as punched cards, magnetic tape, or com¬ 
puter memory printouts; and information 
retained in computer memory. Examples in¬ 
clude, but are not limited to, engineering 
drawings and associated lists, specifications, 
standards, process sheets, manuals, technical 
reports, catalog item identifications, and re¬ 
lated information. The term does not in¬ 
clude financial reports, cost analyses, and 
similar information incidental to contract ad¬ 
ministration. 

(b) (1) The Government may duplicate, 
use, and disclose in any manner and for any 
purpose whatsoever, and have others to so do. 
all subject data delivered under this contract. 

(2) The Contractor agrees to and does 
hereby grant to the Government, and to 
its officers, agents, and employees acting 
within the scope of their official duties, a 
royalty-free, nonexclusive, irrevocable license 
throughout the world, to publish; translate, 
deliver, perform, dispose of, and to authorize 
others to so do, all subject data now or here¬ 
after covered by copyright. 

(3) The Contractor shall report to the 
Contracting Officer promptly and In reason¬ 
ably written detail, each notice or claim of 


copyright Infringement with respect to all 
subject data delivered under this contract. 

(c) Nothing contained in this clause shall 
imply a license to the Government under any 
patent or be construed as affecting the scope 
of any license or other right otherwise 
granted to the Government under any 
patent. 

(d) The Contractor shall not affix any 
restrictive markings upon any subject data, 
and if such markings are affixed, the Govern¬ 
ment shall have the right at any time to 
modify, remove, obliterate or ignore any such 
markings. 

§ 12—9.6303 Rights in ilala—title con¬ 
tract clause. 

Rights in Data—Title 

(a) The term "subject data" as used herein 
means recorded information, whether or not 
copyrighted, that is delivered or specified to 
be delivered under this contract. The term 
includes graphic or pictorial delineations in 
media such as drawings or photographs; text 
in specifications or related performance or 
design-type documents; machine forms such 
as punched cards, magnetic tape, or com¬ 
puter memory printouts; and Information 
retained in computer memory. Examples in¬ 
clude, but are not limited to, engineering 
drawings and associated lists, specifications, 
standards, process sheets, manuals, technical 
reports, catalog item identifications, and re¬ 
lated information. The term does not include 
financial reports, cost analyses, and similar 
information incidental to contract admin¬ 
istration. 

(b) All "subject data” first produced in 
the performance of this contract shall be the 
sole property of the Government. The Con¬ 
tractor agrees not to assert any rights at 
common law or equity and not to establish 
any claim to statutory copyright in such 
data. Except for his own internal use, the 
Contractor shall not publish or reproduce 
such data in whole or in part, or in any 
manner or form, nor authorize others to do 
so, without the written consent of the Gov¬ 
ernment until such time as the Government 
may have released such data to the Public. 

(c) The Contractor agrees to grant and 
does hereby grant to the Government and 
to its officers, agents, and employees acting 
within the scope of their official duties, a 
royalty-free, nonexclusive, and irrevocable 
license throughout the world (1) to publish, 
translate, reproduce, deliver, perform, use, 
and dispose of, in any manner, any and all 
data not first produced or composed in the 
performance of this contract but which is 
incorporated in the work furnished under 
this contract; and (2) to authorize others 
so to do. 

(d) The Contractor shall indemnify and 
save and hold harmless the Government, its 
officers, agents, and employees acting within 
the scope of their official duties against any 
liability, including costs and expenses, re¬ 
sulting from any willful or intentional vio¬ 
lation by the Contractor of proprietary rights, 
oopyrights. or rights of privacy, arising out 
of the publication, translation, reproduction, 
delivery, performance, use, or disposition of 
any data furnished under this contract. 

(e) Nothing contained in this clause shall 
imply a license to the Government under any 
patent or be construed as affecting the scope 
of any license or other right otherwise 
granted to the Government under any 
patent. 

(f) Paragraphs (c) and (d) above are not 
applicable to material furnished to the Con¬ 
tractor by the Government and Incorporated 
in the work furnished under the contract: 
Provided, Such incorporated material is iden¬ 
tified by the Contractor at the time of deliv¬ 
ery of such work. 


PART 12-10— BONDS AND 
INSURANCE 

Subpart 12—10.1—Bonds 

Sec. 

12-10.109 Execution and administration 
of bonds. 


Subpart 12—10.2—Sureties on Bonds 
12-10.205 Consent of surety. 

Subpart 12—10.3—Insurance—General 

12-10.305 Procedures to be followed in the 

event of loss or damage to 
Government property. 


Subpaif 1 2—10.4— Insurance Under Fixed-Price 
Contracts 


12-10.400 

12-10.450 

12-10.450-1 

12-10.450 2 

12-10.450-3 


Scope of subpart. 

Contracts for lease of aircraft. 
Loss or damage to leased air¬ 
craft clause. 

Pair market value of aircraft 
clause. 

Risks and indemnities. 


Authority: The provisions of this Part 
12-10 issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(C), 10 U.S.C. 2301-2314. 

Subpart 12-10.1—Bonds 

§ 12—10.109 Execution and administra¬ 
tion of bonds. 

(a) Execution. When required by In¬ 
struction No. 2 of the standard bond 
forms, the evidence of authority of a 
principal’s representative shall Jje a duly 
executed power of attorney reciting that 
the individual executing the bond or con¬ 
sent of surety is authorized to do so. A 
corporation, in lieu of such power of at¬ 
torney, may submit a “Certificate as to 
Corporate Principal” in the format pre¬ 
scribed in paragraph (c) of this section. 

(b) Administration. When a contrac¬ 
tor is performing his contract in such a 
manner as to lead to default, timely no¬ 
tification to the surety may result in 
action by the surety that will avoid a 
default. Therefore, on all such contracts, 
the surety shall be promptly notified of 
any failure by the contractor to per¬ 
form (see FPR 1-8.602-4 (a)). 

(c) Certificate as to Corporate Princi¬ 
pal. When a Certificate as to Corporate 
Principal is to be furnished, the follow¬ 
ing format shall be used: 

Certificate as to Corporate Principal 


I,., certify that -I 

(Name printed) 

am the_of the cor- 


(Office held) 

poration named as principal in the (per¬ 
formance) (and) (payment) bond(s); that 

__ who signed the 

said bond(s) on behalf of the principal was 

then-- 

(Capacity in which bond was executed) 
of said corporation; that I know his signa¬ 
ture and that his signature thereto is genu¬ 
ine; and that said bond(s) was (were) duly 
signed, sealed, and attested for and in be¬ 
half of said corporation by authority of its 
governing body. 

_ _(Affix Corporate Seal) 

(d) Name of principal. When a part¬ 
nership is a principal on a bond, the 
names of all the members of the firm 
shall be listed in the bond following the 
name of the firm and the phrase “a part¬ 
nership composed of.” If a principal is a 
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corporation, the state of incorporation 
must appear. 

(e) Date of bond. A performance or 
payment bond other than an annual 
bond shall not antedate the contract to 
which it pertains. 

(f) Continuation sheet. The Standard 
Form 25-B (Continuation Sheet) is pre¬ 
scribed for use when there are more than 
seven sureties on a bid, performance, or 
payment bond. It shall also be used when 
there are cosureties on an annual bid or 
performance bond. 

(g) Recording and filing. Bonds shall 
be filed with the related original contract 
or the contract file shall be cross-refer¬ 
enced to the file containing the appli¬ 
cable bonds. 

Subpart 12—10.2—Sureties on Bonds 
§ 12—10.205 Consent of surety. 

The following form of Consent of 
Surety and Increase of Penalty is au¬ 
thorized for contract modifications to all 
types of contracts that provide for an 
increase in the penal sums of bonds 
previously given by the original surety 
or sureties. 

Consent op Surety and Increase 
or Penalty 

Modification No.__ dated__-_ r 

Contract No._ 

The surety (cosureties) hereby consents 
(consent) to the foregoing contract modifica¬ 
tion and agrees (agree) that Its (their) bond 
or bonds shall apply and extend to the con¬ 
tract as thereby modified or amended. The 
principal and the surety (cosureties) further 
agree that on and after the execution of this 
consent, the penalty of the aforementioned 
performance bond or bonds is hereby in¬ 
creased by_dollars ($_) and the 

penalty of the aforementioned payment bond 

or bonds is hereby increased by_dollars 

($-): Provided, however. That the in¬ 

crease of the liability of each cosurety re¬ 
sulting from this consent shall not exceed 
the sums set forth below: 

Increase in li¬ 
ability limit Increase in li- 
under per- ability limit 

Name of formance under pay- 

surety bond ment bond 



(seal) Date of execution: 


(Signature of Individual Principal) 1 


(Type Name of Individual Principal) 


(Business Address) 


l This Consent of Surety and Increase of 
Penalty shall be executed by the principal or 
his authorized representative concurrent 
with the execution of the attached modifi¬ 
cation to which it pertains. If the individual 
who signs the consent is signing In a repre¬ 
sentative capacity (e g., attorney in fact), but 
not a member of the firm, partnership, or 
Joint venture, or an officer of the corporation 
involved a Power of Attorney or Certificate 
as to Corporate Principal, as appropriate, 
shall be submitted with the consent. 


Date of execution: 

(Corporate Principal) 1 


(Business Address) 


By... 

(Affix) 

(Signature of Person 

(Corporate) 

Executing) 

(Seal) 

(Type Name and Title of 


Person Executing) 



(Corporate Surety) 


(Business Address) 

By.. (Affix) 

(Signature of Person (Corporate) 

ExecuUng) (Seal) 


(Type Name and Title 
of Person Executing) 

(Add similar signature blocks for cosureties.) 

Subpart 12—10.3—Insurance— 
General 

§ 12-10.305 Procedures to be followed 
in the event of Ions or damage to 
Government property. 

Upon the happening of loss of or 
damage to any Government property, 
concerning which the contractor is re¬ 
lieved of responsibility by contract pro¬ 
vision. the procedure shall be as pre¬ 
scribed in the applicable “Government 
Property” clause of the contract. 

Subpart 12-10.4—Insurance Under 
Fixed-Price Contracts 

§12—10.100 Scope of subpurt. 

This subpart is applicable only to the 
Federal Aviation Administration. 

§ 12—10.450 Contracts for lease of air¬ 
craft. 

The clauses set forth in this § 12-10.450 
shall, unless otherwise indicated by the 
specific instructions for their use, be in¬ 
serted in any contract for the lease of 
aircraft (including aircraft used in out- 
service flight training), 

§ 12—10.450—1 Loss or damage to leased 
aircraft clause. 

<a) Use of clause. Insert the clause in 
paragraph (b) of this section except that 
the clause need not be inserted in the 
contract: 

(1) When the hourly rental rate does 
not exceed $250 and the total rental cost 
for any single transaction is not in ex¬ 
cess of $2,500, or 

(2) Where the cost of hull insurance 
does not exceed 10 percent of the con¬ 
tract rate, or 

(3) When the lessor’s insurer does not 
grant a credit for uninsured hours, 
thereby preventing the lessor from grant¬ 
ing the same to the Government. 

(b) Contract clause. 

Loss or Damage to Leased Aircraft 

(a) The Government assumes all risk of 
loss of or damage (except normal wear and 


tear) to the leased aircraft during the term 
of this lease while the aircraft is in the pos¬ 
session of the Government. 

(b) In the event of damage to the air¬ 
craft, the Government, at its option, shall 
make the necessary repairs with Its own 
facilities or by contract, or pay the Con¬ 
tractor the reasonable cost of repair of the 
aircraft. 

(c) In the event the aircraft is lost or 
damaged beyond repair, the Government 
shall pay to the Contractor a sum equal to 
the fair market value of the aircraft at the 
time of such loss or damage, which value may 
be specifically agreed to In the clause "Fair 
Market Value of Aircraft” less the salvage 
value of the aircraft. However, the Govern¬ 
ment may retain the damaged aircraft or 
dispose of It as it wishes. In that event, the 
Contractor will be paid the fair market value 
of the aircraft as stated In the clause. 

(d) The Contractor certifies that the con¬ 
tract price does not Include any cost attrib¬ 
utable to hull insurance or to any reserve 
fund it has established to protect its Interest 
in the aircraft. If. in the event of loss or 
damage to the leased aircraft, the Contractor 
receives compensation for such loss or damage 
in any form from any source, the amount of 
such compensation shall be credited to the 
Government In determining the amount of 
the Government’s liability under this clause: 
except that this shall not apply to proceeds of 
insurance received (1) solely as advances on 
insurance pending determination of Govern¬ 
ment liability, or (2) for an Increment of 
value of the aircraft beyond the value for 
which the Government Is responsible. 

(e) In the event of loss of or damage to 
the aircraft, the Government shall be subro¬ 
gated to all rights of recovery by the Con¬ 
tractor against third parties for such loss or 
damage and the Contractor shall promptly 
assign such rights in writing to the Gov¬ 
ernment. Except as the Contracting Officer 
may permit in writing, the Contractor shall 
neither release nor discharge any third party 
from liability for such loss or damage nor 
otherwise compromise or adversely affect the 
Government’s subrogation rights hereunder. 
The Contractor shall cooperate with the Gov¬ 
ernment in any suit or action undertaken by 
the Government against any such third 
party. 

(f) Any failure to agree as to the respon¬ 
sibility of the Government under this clause 
shall, after a final finding and determina¬ 
tion by the Contracting Officer, be consid¬ 
ered a dispute within the meaning of the 
"Disputes” clause of this contract. 

(g) The Contractor’s rights under this 
clause are In addition to. and not In lieu of, 
any rights it may have under the Federal 
Tort Claims Act as amended (28 U.8.C. 2671, 
et seq.). However, any sum for which the 
Government may be liable under this clause 
shall be reduced by the amount of any award, 
compromise, or settlement for loss of, or 
damage to, the leased aircraft, obtained by or 
on behalf of the Contractor under said Act as 
amended. 

§ 12—10.450—2 Fair market value of uir- 
oruf I clause. 

When the fair market value of the air¬ 
craft can be determined, insert the fol¬ 
lowing clause: 

Fair Market Value of Aircraft 

For purposes of the clause “Loss or Damage 
to Leased Aircraft”, it is agreed that the fair 
market value of the aircraft to be used in 
the performance of this contract shall be the 
lesser of the two values set out In paragraphs 
(a) and (b) below: 

(a) $-or 
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(b) If the contractor has Insured the same 
aircraft against loss or destruction In connec¬ 
tion with other operations, the amount of 
such Insurance coverage on the date of the 
loss or damage far which the Government 
may be responsible under this contract. 

§ 12—10.4.SO—3 Risks and indemnities. 

(a) Background. Section 504 of the 
Federal Aviation Act of 1958 pro¬ 
vides 44 —no lessor of any such air¬ 
craft * * * under a bona fide lease of 30 
days or more, shall be liable • • • by 
reason of his interest as lessor or owner 
of the aircraft • • • for any injury to 
or death of persons, or damage to or loss 
of property • * * unless such air¬ 
craft • * • is in the actual possession 
or control of such person at the time of 
such injury, death, damage or loss.” On 
short-term or intermittent-use leases, 
however, the owner may be liable for 
damage caused by operation of the air¬ 
craft It is usual for the aircraft owner 
to retain insurance covering this liability 
during the term of such lease. Such in¬ 
surance can, often for little or no in¬ 
crease in premium, be made to cover the 
Government’s exposure to liability as 
well. In order to take advantage of this 
coverage, the Risks and Indemnities 
clause prescribed in paragraph (b) of 
this section is used. 

(b) Risks and indemnities clause. 
Insert the following clause in any con¬ 
tract for out-service flight training, or 
the lease of aircraft where the Govern¬ 
ment will have exclusive use of the air¬ 
craft for a period of less than 30 days. 

Risks and Indemnities 

The Contractor hereby agrees to Indemnity 
and hold harmless the Government, its offi¬ 
cers and employees from and against all 
claims, demands, damages, liabilities, losses, 
suits and Judgments (Including all costs and 
expenses Incident thereto) which may be suf¬ 
fered by, accrue against, be charged to or re¬ 
coverable from the Government, its officers 
and employees by reason of injury to or death 
of any person other than officers, agents, or 
employees of the Government or by reason 
of damage to property of others of whatso¬ 
ever kind (other than the property of the 
Government, its officers, agents or employees) 
arising out of the operation of the aircraft. 
In the event the Contractor holds or obtains 
insurance in support of this covenant, a Cer¬ 
tificate of Insurance shall be delivered to the 
Contracting Officer. 

(c) Contract schedule provision. Any 
contract for out-service flight training 
shall include a provision in the Schedule 
stating substantially that the con¬ 
tractor’s personnel shall, at all times dur¬ 
ing the course of the training, be in com¬ 
mand of the aircraft, and that at no time 
shall other personnel be permitted to 
take command of the aircraft. 


PART 12-16—PROCUREMENT 
FORMS 

Sec. 

12-16.000 Scope of part. 

Subpart 12-16.1—Form* for Advertised Supply 
Contracts [Reserved] 

Subpart 12-16.2—Forms for Negotiated Supply 
Contracts 

12-16.201 Request for quotations (Stand¬ 
ard Form 18). 


Sec. 

12-16201-3 Procurement In excess of $2,500. 
12-16.202 Contract forma. 

12-16.202-1 General. 

Subpart 12—16.4——Forms for Advertised 
Construction Contracts 

12-16.401 Forms prescribed. 

12-16.450 Other forms. 

Subpart 12-16.5—Forms for Advertised and 
Negotiated Nonpersonal Service Contracts 
(Other Than Construction and Architect- 
Engineer Contracts) 

12-16.501 Contract forms. 

Subpart 12-16.8—Miscellaneous Forms 

12-16.800 Scope of subpart. 

12-16.804 Report on procurement. 
12-16.804-3 Standard Form 37. Report on 
Procurement by Civilian Ex¬ 
ecutive Agencies. 

12-16.850 Small purchase summary. 
12-16.851 Procurement request forms. 
12-16.852 Determination of prospective 
contractor responsibiUty. 
12-16.853 Contractor’s request for progress 
payment. 

12-16.854 Preconstruction conference 

agenda and checklist. 

12-16.855 Contractor’s release. 

12-16.856 Labor forms. 

12-16.856-1 Labor standards interviews. 
12-16.856-2 Employee claim for wage resti¬ 
tution. 

12-16.856-3 Summary of labor standards in¬ 
vestigation report. 

12-16.856-4 Summary of \mderpayments. 
12-16.856-5 Establishment of additional 
wage rates. 

12-10.856-6 Statement and acknowledge¬ 
ment. 

Authority: The provisions of this Part 12- 
16 Issued under sec. 205(c), 63 Stat. 389: 40 
U.S.C. 486(c). 10 U.S.C. 2301-2314. 

§ 12-16.000 Scope of pari. 

This part prescribes and illustrates 
forms for use by all procurement offices 
in the Department in connection with 
the procurement of supplies and services, 
including construction. 

Subpart 12-16.1—Forms for Adver¬ 
tised Supply Contracts [Reserved! 

Subpart 12—16.2—Forms for 
Negotiated Supply Contracts 

§12-16.201 Request for quotations 
(Standard Form 18). 

§ 12-16.201-3 Procurement in excess 
of $2,500. 

Standard Form 18 may be used in 
negotiated or advertised procurements in 
excess of $2,500 only where an informa¬ 
tional quotation is desired, in appropri¬ 
ate cases, to obtain data for informa¬ 
tional or planning purposes, pursuant to 
FPR 1-1.314. 

§ 12—16.202 Contract form*. 

§ 12—16.202—1 General. 

The forms prescribed in FPR 1-16.101 
shall be used for negotiated supply con¬ 
tracts (other than small purchases). 

Subpart 12-16.4—Forms for 
Advertised Construction Contracts 

§12—16.401 Forms prescribed. 

In addition to the standard forms pre¬ 
scribed for use in FPR 1—16.401, Stand¬ 


ard Form 30 shall be used to amend a 
construction solicitation or modify a 
construction contract. 

§ 12—16.450 Other forms. 

DOT forms prescribed for use in con¬ 
nection with construction contracts are 
prescribed or referenced in DOTPR Sub- 
part 12-16.8. 

Subpart 12-16.5—Forms for Adver¬ 
tised and Negotiated Nonpersonal 
Service Contracts (Other Than Con¬ 
struction and Architect-Engineer 
Contracts) 

§12—16.501 Contract forms. 

The standard forms prescribed in 
FPR 1-16.101 shall be used in adver¬ 
tised and negotiated nonpersonal serv¬ 
ice contracts (other than construction, 
small purchases, and architect-engineer 
contracts). 

Subpart 12-16.8—Miscellaneous 
Forms 

§ 12—16.800 Scope of subpart. 

This subpart prescribes miscellaneous 
forms for use in procurement. 

§ 12-16.804 Report on procurement. 

§ 12—16.804—3 Standard Form 37, Re¬ 
port on Procurement by Civilian Ex¬ 
ecutive Agencies. 

The semiannual SF-37 required by 
FPR 1-16.804-3(f) shall be submitted 
to the Office of Installations and Logis¬ 
tics. TAD-60, by February 1 and Au¬ 
gust 1, for consolidation and submission 
to the General Services Administration. 

12-16.850 Small purchase summary. 

DOT Form F 4230.1 titled “Small Pur¬ 
chase Summary” is an optional form 
which may be used to satisfy the small 
purchase documentation requirements 
set forth in DOTPR 12-3.603-2. 

§ 12—16.851 Procurement request 
forms. 

(a) General. The procurement request 
forms listed in paragraph (c) below 
shall be used .to request the procurement 
of supplies, services, or construction, and 
may be used, if appropriate, to request 
items obtained through FEDSTRIP. 
MILSTRIP, or similar single- or multi- 
line requisitioning methods. 

(b) Description of forms. The forms 
are issued in units of “PAD”. Each pad 
contains 100 sheets of “no carbon re¬ 
quired” type paper. 

(c) Forms. The procurement request 
forms are DOT Fonn F 4200.1.1 for use 
by the Coast Guard, DOT Form F 4200.1 
for use by all other Administrations, and 
DOT Form F 4200.2 (Continuation 
Sheet) for use by the Federal Aviation 
Administration. 

§ 12—16.852 Determination of prospec¬ 
tive contractor responsibility. 

DOT Form F 4220.1 titled “Determina¬ 
tion of Prospective Contractor Responsi¬ 
biUty” shall be used as prescribed in 
DOTPR 12-L1204-1. 
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§ 12—16.853 Contractor's request for 
progress payment. 

DOT Form F 4220.1 titled “Contractor’s 
Request for Progress Payment” shall be 
used as prescribed in DOTPR 12-30.519. 

§ 12—16.854 Preconstruction conference 
agenda and checklist. 

DOT Form F 4220.3 titled “Precon¬ 
struction Conference Agenda and Check¬ 
list” shall be used as prescribed in 
DOTPR 12-18.151. 

§ 12—16.855 Contractor’s release. 

DOT Form F 4220.2 titled “Contractor’s 
tor’s Release” shall be used to obtain a 
release from the contractor for: 

(a) All cost type contracts. 

(b> Construction contracts, where a 
release is required by the contracting 
officer (see paragraph (e) of Clause 7 of 
Standard Form 23-A). 

(c) Any other type of contract when 
the contracting officer determines its use 
appropriate. 

§ 12-16.856 Labor form*. 

§ 12—16.856—1 Labor standards inter¬ 
views. 

DOT Form F 4220.5 shall be used to 
record the results of interviews with con¬ 
tractor employees working at the con¬ 
struction site. (Section 5.6(a) (3) of the 
Cabor Department regulations requires 
Federal agencies to make such investiga¬ 
tions as are deemed necessary to insure 
compliance with the labor standards pro¬ 
visions contained in the contract. These 
investigations include interviews with 
employees to ascertain whether laborers 
and mechanics are being or have been 
properly classified and paid.) 

§ 12—16.856—2 Employee claim for wugc 
restitution. 

DOT Form F 4220.7 shall be used by 
contractor employees to file claim for un¬ 
paid wages when contract funds have 
been transferred to the General Account¬ 
ing Office to cover such underpayment. 
(Even though contract funds have been 
transferred to GAO to cover the under¬ 
payment, GAO requires that a claim be 
submitted before it will make payment 
directly to the employee. See Comptroller 
General Decision B-3368 of 3-19-57.) 

$ 12—16.856—3 .Summary of labor Mtand- 
arda investigation report. 

DOT Form F 4220.6 shall be used as the 
first page of reports on special labor 
standards investigations to summarize 
the findings of the investigation. 

S 12—16.856—4 Summary of underpay¬ 
ments. 

DOT Form F 4220.8 shall be used to 
summarize the findings of wage under¬ 
payment and liquidated damages and 
shall be included in the investigation 
report when a special labor standards 
investigation is made. 

§ 12—16.856—5 Establishment of addi¬ 
tional wage rates. 

«a) Except as provided in paragraph 
,b) of this section, DOT Form F 4220.10 
shall be used by the contractor to obtain 
the contracting officer’s approval or dis¬ 


approval of the contractor’s proposed 
classification and w T age rate for any cate¬ 
gory of laborers or mechanics not listed 
in the contract wage determination but 
needed in performance of the contract 
work. Procedures shall be established to 
assure contracting officer approval of ad¬ 
ditional classifications and rates prior to 
their use by the contractor. 

(b) FHWA Form PR-1140 may be 
used by the Federal Highway Adminis¬ 
tration for direct Federal contracts and 
Federal-aid contracts in lieu of DOT 
Form F 4220.10. 

§ 12—16.856—6 Statement and acknowl¬ 
edgment. 

(a) Except as provided in paragraph 
(b) of this section. DOT Form F 4220.9 
shall be executed by the contractor and 
subcontractor to comply with the Sub¬ 
contract Data clause set forth in DOTPR 
12-7.601-68. 

(b) DOT Form F 4220.9 need not be 
used by the Federal Highway Adminis¬ 
tration in connection with its highway 
construction contracts. 


PART 12-17—EXTRAORDINARY CON¬ 
TRACTUAL ACTIONS TO FACILITATE 
THE NATIONAL DEFENSE 

Subpart 12-17.1- General 

Sec. 

12-17.101 Authority. 

Subpart 1 2—30.5—Progress Payments Based 
on Costs 

12-17.208 Processing cases. 

Authority: The provisions of this Part 
12-17 issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(C), 10 US.C. 2301-2314. 

Subpart 12—17.1—General 
§ 12—17.101 Authority. 

The Department of Transportation 
Contract Appeals Board has been au¬ 
thorized by the Secretary to exercise the 
authority granted by the Act of August 
28, 1958 (Public Law 85-804). 

Subpart 12-17.2—Requests for 
Contractual Adjustment 

§12—17.208 Processing eases. 

A contractor’s request for adjustment 
shall be coordinated with legal counsel 
and processed within each Administra¬ 
tion in accordance with its procedures. 


PART 12-18—PROCUREMENT OF 
CONSTRUCTION 

Sec. 

12-18.000 Scope of part. 

Subpart 12—18.1—General Provisions 

12-18.108 Government estimate. 

12-18.109 Disclosure of size of construc¬ 
tion projects. 

12-18.110 Liquidated damages. 

12-18.112 Construction contracts with 

design architect-engineers. 

12-18.160 Construction contract award 

notification to Bureau of 
Census. 

12-18.151 Preconstruction conference. 

Subparl 12—18.2—Formal Advertising 

12-18.202 Preinvitation notices. 

12-18.203 Invitations for bids. 


Sec. 

12-18.203-50 Bid items. 

12-18.203-51 Pee for plans and specifica¬ 
tions. 

12 18.203-52 Inquiries from bidders. 

Subpart 12—1 8.3—Negotiations 

12-18.301 Limitation on authority to 
negotiate contracts. 

12-18.301 50 Coast Guard negotiation cita¬ 
tions. 

Authority: The provisions of this Part 
12-18 issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(c), 10 U.S.C. 2301-2314. 

§ 12—18.000 Scope of part. 

This part sets forth contracting 
procedures peculiar to construction 
contracts. 

Subpart 12—18.1—General Provisions 
§ 12—18.108 Government estimate. 

After all bids have been read and re¬ 
corded, the Government estimate shall, 
when required to be prepared in accord¬ 
ance with FPR 1-18.108, be read and 
recorded in the same detail as the invita¬ 
tion for bids. If the procurement is by 
negotiation, cost breakdown figures in 
the Government estimate may be dis¬ 
closed during negotiations but only to 
the extent deemed necessary for arriv¬ 
ing at a fair and reasonable price: Pro¬ 
vided, That the overall amount of the 
Government estimate is not disclosed. 

§ 12—18.109 DiM'loMirc of *ize of con¬ 
struction projects. 

For purposes of disclosing the size of 
construction projects, the estimated cost 
thereof shall be stated in ranges, such 
as the following: 

Under $25,000. 

Between $25,000 and $100,000. 

Between $100,000 and $250,000. 

Between $250,000 and $500,000. 

Between $500,000 and $1,000,000. 

Between $1,000,000 and $2,500,000. 

Between $2,500,000 and $5,000,000. 

Between $5,000,000 and $10,000,000. 

Over $10,000,000. 

§ 12—18.110 Liquidated tin mages. 

See FPR 1-1.315 and DOTPR 12-1.315. 

§ 12—18.112 Construction contracts with 
design architect-engineers. 

See DOTPR 12-50.203-4. 

§ 12—18.150 Construction contract 
award notification to Bureau of 
Census. 

For each construction contract aw^ard 
in excess of $25,000, the procurement of¬ 
fice awarding the contract shall complete 
and submit Census Form C-19 titled 
“Construction Contract Award Notifica¬ 
tion.” The form is a preaddressed 5x8 
card which shall be submitted by the 
contracting officer directly to the Direc¬ 
tor, Bureau of the Census, Washington, 
D.C. 20233 (Construction Statistics Divi¬ 
sion). Items 7a, 8. 9. 10, and 11 on the 
form are to be left blank. Insert ”100 per¬ 
cent” in Item 12. All other items on the 
form are considered self-explanatory. 

§ 12—18.151 Preconstruction conference* 

(a) When the contracting officer con¬ 
siders such action warranted, he shall 
arrange a preconstruction conference 
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with the Contractor and such subcon¬ 
tractors as the Contractor may designate 
to assure that there is a clear under¬ 
standing of the contract requirements 
(including labor standards provisions) 
and of the rights and obligations of the 
parties. Such a conference should ordi¬ 
narily be held before construction begins. 

(b) DOT Form F 4220.3 titled “Pre¬ 
construction Conference Agenda and 
Checklist/’ or a similar checklist, shall 
be used as the agenda of or checklist for 
the preconstruction conference. Appli¬ 
cable procedures in FPR Subpart 1-1.18 
sho^ild also be observed to the extent 
they are applicable to construction 
contracts. 

Subpart 12-18.2—Formal Advertising 

§ 12—18.202 Preinvitation notice*. 

Standard Form 20 may be used as a 
preinvitation notice providing it is clearly 
identified as such. 

§ 12—18.203 Invitations for bid?. 

§ 12—18.203—50 Bid item*. 

Invitations for bid shall require a lump 
sum price for each item of work or a total 
lump sum price for all contract work in 
those cases where the extent of the work 
is readily susceptible of accurate descrip¬ 
tion in the drawings and specifications. 
Bids on a unit price basis (i.e., cubic 
yard, linear foot, etc.) shall be solicited 
in those instances where the quantity to 
be furnished cannot be determined with 
reasonable precision prior to bidding. 
When unit prices are used the Variation 
in Estimated Quantities clause set forth 
in DOTPR 12-7.650-11 shall be included 
in the contract. 

§ 12—18.203—51 Fee for plan* and *pet*i- 
fica lions. 

When a flat, nonrefundable fee is to 
be charged in accordance with DOTPR 
12-2.203-1 (b) t a statement reading sub¬ 
stantially as follows shall be included in 
the solicitation: 

Nonrefundable Fee fob Plans and 
Specifications 

A fee of $-is required for the plans 

and specifications referenced in this solici¬ 
tation. Send check or money order to_ 

-- The fee is not refund¬ 
able. Plans and specifications need not be 
returned. 

§ 12—18.203—52 Inquiries from bidders. 

A statement similar to the following 
shall be included in each solicitation: 

For Information call (Insert name, tele¬ 
phone number). Submit written requests in 
accordance with paragraph 1 of Standard 
Form 22. 

Subpart 12-18.3—Negotiations 

§ 12—18.301 Limitation on authority to 
negotiate contract*. 

§ 12—18.301—50 Coast Guard negotia¬ 
tion citation*. 

Coast Guard contracts for construction 
work to be performed In the United 
States, its possessions and Puerto Rico, 
shall not be negotiated unless authorized 
pursuant to the following subsections of 
10 U.S.C. 2304(a): (1), (2), (3). (10). 


(11), (12), or (15). The appropriate code 
provision shall be cited in the contract as 
authority for the negotiation. Coast 
Guard contracts to be performed in the 
possessions of the United States and 
Puerto Rico may not be negotiated pur¬ 
suant to 10 U.S.C. 2304(a) (6.). 


PART 12-30—CONTRACT 
FINANCING 

Subpart 12-30.5 —Progress Payments 
Based on Cosfs 

Sec. 

12-30.502 General. 

12-30.502-50 Deviation from customary 
progress payments rate. 
12-30.502-51 Progress payment rates for 
new contracts and existing 
contracts. 

12-30.519 Contractor’s request. 

Authority: The provisions of this Part 
12—30 Issued under sec. 205(c), 63 Stat. 389; 
40 U.8.C. 486(c), 10 U.8.C. 2301-2314. 

Subpart 12-30.5—Progress Payments 
Based on Costs 

§ 12-30.502 General* 

§ 12—30.502—50 Deviation from custom¬ 
ary progress payments rale. 

The General Services Administration 
has authorized the Department of Trans¬ 
portation to deviate from FPR Subpart 
1-30.5 by increasing the allowable maxi¬ 
mum rate for customary progress pay¬ 
ments to 80 percent of total costs for 
firms which are not small business con¬ 
cerns, and to 85 percent of total costs 
for small business concerns. 

§ 12—30.502—51 Progress payment rates 
for new contracts and existing con¬ 
tracts. 

(a) C ontracts made on or after June 1, 
1971. For new contracts entered into on 
or after June 1, 1971, customary progress 
payments shall be not more than 80 per¬ 
cent of total costs for firms which are 
not small business concerns, and not 
more than 85 percent of total costs for 
small business concerns. The new rates 
also apply to letter contracts awarded on 
or after June 1, 1971, and to definitive 
contracts which supersede letter con¬ 
tracts on or after June 1, 1971, regard¬ 
less of the date of the award of the 
superseded letter contract. 

(b) Contracts existing before June 1, 
1971. The customary standard per¬ 
centages for progress payments on con¬ 
tracts existing before June 1, 1971, in¬ 
cluding all orders under or modifications 
to those contracts whether or not involv¬ 
ing additional work or quantities, shall 
remain at not more than 70 percent of 
total costs, or not more than 75 percent 
of total costs for small business con¬ 
cerns. Higher percentages for these 
existing contracts will continue to be re¬ 
garded as unusual, and shall not be in¬ 
creased, for any reason whatever, unless 
authorized in accordance with FPR 
1-30.505. 

§ 12—30.519 Contractor's request. 

All invoic es fo r progress payments de¬ 
scribed in FPR 1-30.519 shall be sup¬ 
ported by DOT Form F 4220.2 titled 


“Contractor’s Request for Progress Pay¬ 
ment” (or, at the contractor's option, he 
may submit DOD Form 1195), with any 
other information that may be reason¬ 
ably required. 


PART 12-50—SERVICE CONTRACTS 

Sec. 

12-50.000 Scope of part. 


Subparl 12—50.1 (Reserved) 


Subpart 


12-50.200 

12-50.201 

12-50.202 

12-50.202-1 

12-50.202-2 

12-50.202-3 

12-50.202—4 


12-50.203 

12-50.203-1 

12-50.203-2 

12-50.203-3 

12-50.203-4 

12-50.203-5 

12-50.203-6 

12-50.204 

12-50.205 

12-50.206 


1 2—0.2—Architect-Engineer 
Services 

Scope of subpart. 

Definitions. 

Selection. 

PoUcy. 

Architect-Engineer Selection 
Board. 

Accelerated selection 
procedures. 

Acceptance of A-E Selection 
Board recommendations by 
contracting officer. 

Negotiations. 

Government estimate. 

Sequence of negotiations 

Scope of work. 

Construction contracts with 
design architect-engineers 

Architect-engineer’8 fee pro¬ 
posal. 

Fee negotiations 

Record of negotiations. 

Fee limitations. 

Release of Information. 


Subpart 12-50.3—Procurement of Expert 
or Consultant Services 


12-50.300 

12-50.301 

12-50.302 

12-50.303 

12-50.304 

12-50.305 

12-50.306 

12-50.306-1 

12-50.306-2 

12-50.306-3 

12-50.306-4 

12-50.306-5 

12-50.307 

12-50.308 

12-50.309 


Scope of subpart. 

Negotiation authority. 

Definition of experts and con¬ 
sultants. 

Policy. 

Limitations on use of expert or 
consultant authority. 

Justification to enter into 
contracts. 

Contracts with individual ex¬ 
perts or consultants. 

Method and amount of pay¬ 
ment. 

Benefits. 

Taxes. 

Conflict of interest. 

Administrative treatment. 

Contracts with firms for expert 
or consultant services. 

’Contracts for stenographic re¬ 
porting services. 

Modification of contract*. 


Subpart 12—50.4 — Procurement of Mortuary 
Service* 


12-60.400 

12-50.401 

12-50.402 

12-50.403 

12-50.404 

12-50.405 

12-50.405-1 

12-50.405-2 

12-50.405-3 

12-50.405-4 

12-50.405-5 

12-60.405-6 

12-60.405-7 

12-60.405-8 

12-50.405-9 

12-50.405-10 

12-50.405-11 

12-50.405-12 

12-50.405-13 

12-60.405-14 

12-50.405-15 


Scope of subpart. 
Procurement by contract. 

Area of performance. 
Solicitation provision. 
Schedule format. 

Contract clauses. 
Requirements. 

Contract period. 

Area of performance. 
Specifications. 

Using activities. 

Delivery orders and Invoices. 
Delivery and performance. 
Subcontracting. 

Additional default provision- 
inspection. 

Group Interment. 

Professional requirements. 
Facility requirements. 
Preparation history. 

Changes. 
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Sec. 

12-50.405-16 Inconsistent provisions. 
12-50.405-17 Coordination. 

12-50.405-18 Preparation of remains at 
other than contractor's es¬ 
tablishment. 

12-50.405-19 Major restorative art. 
12-50.405-20 Passenger car. 

12-50.405-21 Definitions. 

12-50.405-22 Payments. 

12-50.405-23 Assignment of claims. 
12-50.405-24 Federal, State, and local taxes. 
12-50.405-25 Termination for convenience 
of the Government. 
12-50.405-26 Defaults. 

12-50.405-27 Disputes. 

12-50.405-28 Convict labor. 

12-50.405-29 Contract Work Hours Stand¬ 
ards Act—overtime compen¬ 
sation. 

12-50.405-30 Officials not to benefit. 
12-50.405-31 Covenant against contingent 
fees. 

12-50.405-32 Gratuities. 

12-50.405-33 Equal opportunity. 

12-50.405-34 Examination of records by 
Comptroller General. 

12-50.406 Procurement by purchase or¬ 
der. 

Authority: The provisions of this Part 
12-50 Issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(c), 10 U.S.C. 2301-2314. 

§ 12—50.000 Scope of part. 

This part deals generally with the ob¬ 
taining of services by contract, and spe¬ 
cifically with certain types of contracts 
which can properly be classified as serv¬ 
ice contracts. It does not cover the serv¬ 
ices of individuals obtained by direct ap¬ 
pointment or through normal Civil 
Service employment procedures, nor does 
it cover the obtaining of services by 
grant. 

Subpart 12—50.1 [Reserved] 

Subpart 12—50.2—Architect-Engineer 
Services 

§ 12—50.200 Scope of mi bpurt. 

This subpart prescribes policies and 
procedures for the procurement of archi¬ 
tect-engineer (A-E) services. Clauses for 
A-E contracts are referenced or set forth 
in FPR Subpart 1-16.7 and DOTPR Sub¬ 
part 12-7.54. 

§ 12—50.201 Definitions. 

fa) Architect-Engineer . A firm (in¬ 
dividual, partnership, corporation, or 
joint-venture) performing architectural 
or engineering services (or both). 

(b) Architect-Engineer services. Pro¬ 
fessional services include those of an 
architectural or engineering nature as 
well as incidental services that mem¬ 
bers of these professions and those in 
their employ may logically or justifiably 
perform. These services are limited to 
those functions necessary to procure the 
design of contemplated construction 
Projects, tlie supervision of the project 
during construction, and operational 
aspects of facilities as follows: 

<1 ^Preparation of preliminary studies, 
sketches, layout plans, and reports. 

<2) Cost estimates of the proposed 
Project and of all structures, utilities, and 
appurtenances thereto. 

,J3> Master planning Indicating the 
on figuration, siting and integrated ar¬ 


rangements of all buildings, structures, 
roadways, utilities, and support areas. 

(4) Adaption of Government designs, 
drawings, specifications and standards 
for buildings and other structures. 

(5) Preparation of final designs, 
working drawings, and specifications. 

(6) Preparation of construction 
schedules. 

(7) Assistance to the contracting of¬ 
ficer in preparing solicitations for the 
required construction work, and in 
evaluating bids or offers received. 

(8) Review’ of the adequacy of all 
shop and working drawings submitted 
by the contractor. 

(9) Preparation of technical operating 
and maintenance manuals in connec¬ 
tion with special and unique aspects of 
design project. 

(10) Consultation during construction 
regarding the interpretation of the plans 
and specifications if the supervision and 
inspection of construction is performed 
by the Government. 

(11) Supervision and inspection of 
construction and preparation of record 
dm wings of construction as actually 
accomplished. 

(c) Fee. The compensation for profes¬ 
sional services to be paid to the A-E. 

§ 12—50.202 Selection. 

§ 12—50.202—1 Policy. 

The selection of architect-engineers 
for professional services shall be accom¬ 
plished in accordance with the proce¬ 
dures set forth in this subpart. The 
selection shall be based on comparative 
evaluations of the professional qualifica¬ 
tions necessary for satisfactory perform¬ 
ance of the service required, and shall 
be deemed to satisfy requirements for 
competitive bidding. The procedures set 
forth in this subpart may also be used 
to select architect-engineer for special 
studies, analyses, reports, surveys, in¬ 
vestigations, and other forms of inquiry 
regarding the services of architect- 
engineers in whole or substantial part, 
where solicitation of competitive priced 
proposals is impracticable or considered 
not to be in the best interest of the 
Government. 

§ 12—50.202—2 Architect-Engineer Se¬ 
lection Hoard. 

<a> General. Hie selection of an 
architect-engineer for A-E contract 
estimated at $6,000 or more shall be ac¬ 
complished by a formally constituted 
A-E Selection Board. The Board shall 
perform the functions set forth in para¬ 
graph (c) of this section unless ac¬ 
celerated selection procedures are used 
as provided in § 12-50.202-3. For A-E 
contracts estimated at less than $6,000, 
selection may be made without an A-E 
Selection Board, but the selecting official 
or officials shall generally perform the 
functions set forth in paragraph (c) of 
this section, and- shall specifically pre¬ 
pare the report required by paragraph 
(c) (9) of this section. 

(b) Composition. The A-E Selection 
Board shall be composed of the follow¬ 
ing members, one of whom .shall be ap¬ 
pointed as the chairman: 
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(1) A representative of the contract¬ 
ing officer. 

(2) Two members with experience in 
the field of architecture or engineering. 

(3) A member with technical knowl¬ 
edge of the user requirements of the 
project. When the project is to be ac¬ 
complished hi connection with a field 
activity, and the A-E selection is to be 
accomplished at the field location, this 
member is not to be in addition to those 
in subparagraph (2) of this paragraph. 
If the selection is accomplished at head¬ 
quarters in connection with a field ac¬ 
tivity, this member shall be in addition 
to subparagraph (2) of this paragraph. 

(4) For those A-E contracts estimated 
at $60,000 or more, a member appointed 
by the Director, Office of Installations 
and Logistics, OST, unless he declines 
to appoint a member for any specific se¬ 
lection. Requests for appointment of the 
OST member shall be made at least 2 
weeks in advancement of commence¬ 
ment of the selection. 

(5) Other members as the chairman 
deems necessary and useful, such as a 
recording secretary. 

Administrations without facilities engi¬ 
neering capability shall utilize the A-E 
Selection Board established w'ithin OST. 
A request shall be made for assistance of 
the OST Selection Board to the Assist¬ 
ant Secretary for Administration. 

<c) Functions. The contracting officer 
shall maintain a file of U.S. Government 
A-E Questionnaires (Standard Form 
251) and brochures of A-E firms that 
have indicated an interest in performing 
A-E services for the Department of 
Transportation. The following functions 
shall be accomplished by the Selection 
Board: 

(1) Analyze the nature and scope of 
work requirements. 

(2) Depending upon the complexity, 
size, and sophistication of the work, re¬ 
view and analyze SF 251’s and other 
available data, and prepare a Preselec¬ 
tion List of at least three qualified firms. 
Tills review may be delegated by the 
chairman. 

(3) Obtain detailed information of the 
qualifications and performance data of 
each of the firms on the Preselection 
List. If this step (3) is undertaken, and 
and step (4) is not, the A-E firms may 
be contacted for purposes of obtaining 
information, but shall not be informed 
that they are under consideration for 
an A-E contract aw'ard. If both step (3) 
and step (4> are undertaken, they may 
be accomplished concurrently and the 
A-E may be informed at any time dur¬ 
ing this period of the selection process 
of the project. This task may be dele¬ 
gated to other than Board members. 
The information to be obtained shall 
include: 

(i) Contacting former clients, both in 
Government and private industry, to de¬ 
termine quality of work, ability to meet 
schedules, cost control, and any other 
pertinent factors of previous projects. 

(ii) Examination of visual examples 
of previous work. 

(iii) Organizational structure of the 
firm. 


No. 44—Pt. II-ii 


FEDERAL REGISTER, VOL. 37, NO. 44—SATURDAY, MARCH 4, 1972 




4882 


RULES AND REGULATIONS 


(4) At the option of the Board, con¬ 
tact and inform the A-E firms on the 
Preselection List of the specific nature 
and scope of the project. The A-E may 
then be requested to submit in writing 
the following: 

(i) Team members, other key person¬ 
nel, previous experience, and percentage 
of time to be devoted to the project. 

<ii) Current workload and proposed 
project schedule. 

(iii) Brief narrative approach to the 
project and possible problems the A-E 
is able to foresee. 

(5> Conduct interviews as required. 
The A-E firm is not to submit, nor be 
requested to prepare, any design in con¬ 
nection with the proposed project. If an 
Administration or element of OST de¬ 
sires project design proposals from A-E 
firms, written approval shall be obtained 
from the Assistant Secretary for 
Administration. 

(6) Whenever practical, visit the A-E 
office to obtain a general idea of its 
capabilities. 

(7) Review the qualifications and data 
of each firm on the Preselection List and 
perform an evaluation of each firm based 
on previously agreed rating factors 
within previously agreed rating ranges. 
The information obtained prior to noti¬ 
fication of the A-E of the nature and 
scope of the project shall be used to per¬ 
form that portion of the evaluation 
which shall include, but is not limited 
to, the following factors: 

(i) Familiarity with and proximity to 
the geographic location of project. 

(ii) Specialized experience in projects 
comparable to the proposed project. 

(iii) Capability to perform all aspects 
of design, including planning, architec¬ 
tural design, and mechanical, electrical, 
structural, and civil engineering. 

(iv) Capability to meet schedules. 

(v) Capability to design projects 
which have not exceeded the construc¬ 
tion cost estimates of the successful con¬ 
struction bid. 

(vi) Caliber of consultants regularly 
engaged. 

(vii) Quality of previous designs. 

(viii) Reputation and professional 

standing. 

Ux) If branch office is being consid¬ 
ered. its capability of performing inde¬ 
pendently of the home office. 

(x) Percentage of minority employees 
in all pay scales and job types, noting the 
percentage of minorities in the immedi¬ 
ate locality and general surrounding 
areas. 

(8) Evaluate the following if the A-E 
has been informed of the nature of the 
project; 

(i) Professional background of key 
personnel. 

(ii) Ability to perform design in the 
required time. 

(iii) Narrative approach and percep¬ 
tion as demonstrated by problems fore¬ 
seen. 

(iv) Degree of interest in proposed 
project. 

(9) Prepare a report recommending to 
the contracting officer in order of prefer¬ 


ence those firms (normally a minimum 
of three) which are considered best 
qualified to perform the required serv¬ 
ices. This report shall contain sufficient 
detail to indicate the extent of review 
and evaluation and the considerations 
upon which the recommendations were 
made. This report shall be forwarded to 
the contracting officer with any appro¬ 
priate data and material developed by 
the selection board which might assist 
the contracting officer in the negotia¬ 
tions. 

(10) Assist the contracting officer in 
negotiating A-E contracts by acting as 
his technical advisor. 

§ 12-50.202-3 Accel e ruled selection 
procedure#. 

In those instances where program 
urgency does not permit the time to 
fully perform the functions set forth in 
§ 12-50.202-2(b). the file shall be docu¬ 
mented with a justification, signed by 
the head of the procuring activity, and 
accelerated selection procedures shall be 
employed. Under accelerated selection 
procedures, the A-E Selection Board 
shall perform such functions, and at 
such depths, as the exigencies of the 
situation permit, to arrive at a selection 
based on a comparative evaluation of 
architect-engineers. 

§ 12—50.202—1 Acceptance of A—E Se¬ 
lection Board recommendation# liy 
contracting officer. 

The contracting officer will normally 
accept the recommendations of the A-E 
Selection Board, unless the report does 
not adequately support the recom¬ 
mendations. If the contracting officer 
cannot accept the recommendations of 
the A-E Selection Board, he shall re¬ 
quest that the Board be reconvened, and 
meet with the Board until an acceptable 
set of recommendations has been agreed 
upon. 

§ 12—50.203 Negotiation*. 

§ 12—50.203—1 Government estimate. 

Prior to the initiation of negotiations, 
the Government shall develop an Inde¬ 
pendent estimate of the cost of the re¬ 
quired A-E services, based on a detailed 
analysis of the scope of the work. The 
estimate shall be revised as required dur¬ 
ing the negotiations to reflect changes 
in, or clarifications of, the scope of the 
work to be performed by the A-E. 

§ 12—50.203—2 Sequence of ncgolia- 
tions. 

The contracting officer will enter into 
negotiations with the A-E firm given 
first preference by the Selection Board, 
utilizing technical assistance as neces¬ 
sary to support his negotiations. If a 
mutually satisfactory contract cannot be 
negotiated with this firm, the negotia¬ 
tions shall be terminated, the firm so 
notified, and negotiations shall then be 
Initiated with the firm given second 
preference by the Selection Board. This 
procedure shall be continued with the 
recommended firms in sequence until a 
mutually satisfactory contract has been 
negotiated. 


§ 12-50.203-3 Scope of work. 

Prior to the initiation of fee negotia¬ 
tions, the prospective A-E and the Gov¬ 
ernment must have an initial under¬ 
standing of the scope, quality and ex¬ 
tent of services to be furnished, and of 
the conditions and factors affecting 
their responsibilities and operations. 
These understandings can be reached 
most satisfactorily through conferences 
conducted by the contracting officer. 

§ 12—50.203—4 Construction contract# 
with design architect-engineers. 

No contract for construction of a 
project shall be awarded to the firm 
which designed the project or its sub¬ 
sidiaries or affiliates, except with the ap¬ 
proval of the Secretary. The A-E shall 
be informed of this restriction prior to 
the commencement of negotiations for 
his services. 

§ 12—50.203—5 Architect-engineer's fee 
proposal. 

When agreement has been reached on 
the proposed scope of work, the contract¬ 
ing officer shall request the A-E to sub¬ 
mit his proposed fee and supporting de¬ 
tailed cost breakdown. Revisions of the 
proposed fee and supporting cost break¬ 
down shall be requested as required dur¬ 
ing negotiations to reflect changes in, 
or clarifications of, the scope of work to 
be performed by the A-E. 

§ 12-50.203-6 Fee negotiations. 

Fee negotiations shall be based upon 
the cost or pricing data submitted by the 
A-E. The curve method of fee determina¬ 
tion will be used, if at all, only as a sec¬ 
ondary method to test the reasonableness 
of the fee negotiated. 

§ 12—50.204 Record of negotiations. 

A record of negotiations shall be pre¬ 
pared for Inclusion in the contract file. 
The record of negotiations shall contain 
sufficient detail to reflect the significant 
considerations controlling the establish¬ 
ment of the fee and other terms of the 
contract, shall Include explanations of 
any significant differences between the 
Government’s cost estimate and the fee 
agreed upon, and shall include a deter¬ 
mination, adequately supported, that the 
negotiated fee is within statutory limi¬ 
tations. 

§ 12—50.205 Fee limitations. 

(a) The total amount that may be 
paid to an A-E for producing and de¬ 
livering the designs, plans, drawings, and 
specifications for a public work or utility 
project may not exceed six percent. (69fc> 
of the current estimated construction 
cost of the particular project, or part of 
a project, to which the A-E work applies. 
The estimated construction cost of a 
project is an estimate of those costs ex¬ 
pected to be incurred in connection with 
actual construction, repair, or alteration. 
That estimated cost does not include any 
amount to be paid to the A-E. 

(b) The six percent (6%) limitation 
applies to all services normally furnished 
by an A-E in the actual preparation oi 
the material outlined. Tills includes the 
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visual inspection of the site or facility 
comprising the proposed project, for fa¬ 
miliarization with the scope, the general 
conditions governing the performance of 
the work, and the conditions under which 
the project will be constructed; and the 
coordination with using elements to de¬ 
velop functional relationships and spe¬ 
cial detailed requirements. This limita¬ 
tion, however, does not apply to the cost 
of making other field investigations and 
surveys; such as topographical surveys; 
soil borings; soil, chemical, mechanical, 
and similar fact-finding surveys; and in¬ 
vestigations. Similarly, the 6-percent fee 
limitation does not apply to travel and 
per diem; mechanical reproduction; 
services furnished for the supervision 
and inspection of construction; master 
planning; making technical studies, in¬ 
vestigations and reports; preparing tech¬ 
nical operating or maintenance manuals; 
and similar services not involving the 
production of designs, plans, drawings, 
and specifications for specific projects. 

(c) For cost reimbursable contracts 
the contract price, which includes the 
fixed or incentive fee plus the total reim¬ 
bursable costs to be paid to the A-E, shall 
not exceed six percent (6%) of the esti¬ 
mated cost of the construction project 
to which such services apply. If, however, 
the contract also covers the types of serv¬ 
ices discussed in paragraph (b) of this 
section, to which the fee limitation does 
not apply, that part of the contract price 
for such other services shall not be sub¬ 
ject to the 6-percent limitation. 

(d) For modifications involving work 
not initially included in the contract, the 
fee limitation is applicable, as applies to 
the revised total estimated construction 
costs. Where redesign is required and the 
contract is modified, the following 
method shall be used to insure that the 
6-percent statutory limitation is not 
exceeded: 

(1) The estimated construction cost 
of the redesigned features will be added 
to the original estimated construction 
costs and 

(2) Tlie contract cost for the original 
design will be added to the contract cost 
for redesign. 

(3> The total contract design cost ob¬ 
tained by subparagraph (2) of this 
Paragraph will be divided by the total 
construction cost obtained by subpara¬ 
graph (1) of this paragraph. The result¬ 
ing percentage may not exceed the six 
percent (6%) statutory limitation. 

fe) When the “Statement of Work” 
contemplates furnishing services subject 
to the 6-percent limitation and services 
not subject to that limitation, the fee 
negotiated for each class of service shall 
Pc separately stated in the contract. 

§ 12-30.206 Release of information. 


The list of qualified firms in order of 
Preference is for the internal use of the 
Department, and such Information shall 
t no time be made known to the firms 
under consideration or to any other non¬ 
governmental source. Information may 
Pe released by the contracting officer. 
H ^ ess Precluded by security considera- 
2*5, l 2 entifyin & the A-E selected for 
negotiations and describing the work in 


general terms. If negotiations are termi¬ 
nated without consummating a contract, 
the contracting officer may release such 
information and state that negotiations 
will be undertaken with another 
(named) A-E. When an award has been 
made, the contracting officer will release 
this information, giving notice of the 
award to any firms interviewed by the 
Selection Board. 

Subpart 12-50.3—Procurement of 
Expert or Consultant Services 

§ 12—50.300 Srope of suhpart. 

This subpart sets forth policy and pro¬ 
cedures for the procurement by contract, 
pursuant to 5 U.S.C. 3109, of expert or 
consultant services from individuals and 
from films. This subpart does not govern 
employment of individual experts or con¬ 
sultants by excepted appointment; the 
requirements for such employment are 
set forth in personnel regulations of the 
Civil Service Commission and of the 
Department. 

§ 12—50.301 Negotiation authority. 

Contracts with individuals or firms for 
expert and consultant services are usu¬ 
ally negotiated, normally under the au¬ 
thority of 41 U.S.C. 252(c)(4), or 10 
U.S.C. 2304(a) (4), as applicable. 

§ 12—50.302 Definition of experts and 
consultant*. 

(a) The term “experts’* means those 
persons who are exceptionally qualified 
in a particular field, by education or by 
experience, to perform some specialized 
service. The term “consultants'* means 
those persons whose advice and counsel 
are sought on matters of Departmental 
interest. These terms also include firms 
meeting the foregoing definitions. 

(b) Stenographic reporting services 
are included in the term “expert or con¬ 
sultant services” for purposes of pro¬ 
curement by contract under this subpart. 

§ 12-50.303 Policy. 

(a) The proper use of experts and 
consultants is a legitimate and economi¬ 
cal way to improve Government services 
and operations. Activities of the Depart¬ 
ment can be strengthened by utilizing 
the highly specialized knowledge and 
skills of such individuals. Accordingly, 
the services of experts and consultants 
may be used at any organizational level 
to help managers achieve maximum 
effectiveness and economy in their 
operations. 

(b) The following are examples of 
services which may be procured from ex¬ 
perts or consultants by contract: 

(1) Specialized opinion unavailable in 
the Department; 

(2) Outside points of view, to avoid 
too limited judgment, on critical ad¬ 
ministrative or technical issues; 

(3) Advice on developments in indus¬ 
trial and other research; 

(4) For especially important projects, 
opinions of noted experts which are 
highly important to the success of an 
undertaking; 

(5) The advisory participation of citi¬ 
zens to develop or implement Govern¬ 


ment programs that by their nature or 
by statute call for citizen participation; 

(6) The services of specialists (ex¬ 
perts) who are not needed full time, who 
cannot serve regularly or full time, or 
whose full-time employment is un¬ 
economical to the Government. 

§ 12—50.304 I.iniitalicm«i on use of ex¬ 
port or consultant authority. 

(a) Authority to employ experts or 
consultants, whether by contract or by 
appointment, is limited to Secretarial 
officers and heads of operating ad¬ 
ministrations. They shall not be used to 
perform duties which can be performed 
by regular employees, to fill positions 
which call for full-time continuing em¬ 
ployees, or to circumvent competitive 
civil service procedures and Classifica¬ 
tion Act pay limits. The prior approval 
of the Under Secretary is required for 
any expert or consultant contract or 
series of contracts with the same individ¬ 
ual or firm that will reimburse him for a 
total of more than 10 days’ work in any 
consecutive 12-month period. 

(b) The nature of the duties to be per¬ 
formed must be temporary (not more 
than 1 year) or intermittent (not cumu¬ 
latively more than 130 working days in 
any consecutive 12-month period), and 
no contract shall be entered into for 
longer than 1 year at a time. 

(c) Expert or consultant services shall 
not be used when existing facilities of 
the Department are adequate or when 
personnel with the necessary skills can 
be obtained through normal civil serv¬ 
ice appointment procedures. Procure¬ 
ment of expert or consultant services 
shall not be used as a means of circum¬ 
venting manpower space ceilings or the 
limit on the daily rate that experts or 
consultants may be paid under section 
9.b of the DOT Act. 

§ 12—50.305 Justification to enter into 
contracts. 

(a) All contracts to be entered into 
pursuant to 5 U.S.C. 3109 or other statu¬ 
tory authority for expert or consultant 
services must be justified in writing 
and the justification signed by the ap¬ 
propriate Secretarial officer or head of 
operating Administration. Ordinarily 
each contract shall be separately au¬ 
thorized. However, when the justifica¬ 
tion can appropriately be made with 
respect to a class of contracts, the au¬ 
thorizing official 'may execute a blanket 
authority for that class of contracts. 

(b) Each justification shall authorize 
a contract or class of contracts to be 
entered into during a stated period not 
to exceed 1 year. A justification may be 
issued during 1 fiscal year to authorize 
a contract or class of contracts to be 
entered into during the following fiscal 
year, provided the determinations are 
reasonably expected to hold true at the 
time the contract or contracts are to be 
entered into. 

(c) Each justification shall contain 
the following: 

(1) A brief description of the services 
authorized to be procured, the estimated 
time of performance, and the estimated 
cost; 
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(2) Determination with respect to the 
particular contract or class of contracts 
that: 

(i) The duties to be performed are 
of a temporary or intermittent nature; 

(ii) The existing facilities of this De¬ 
partment are inadequate to furnish the 
services; and 

Oil) It is not feasible to obtain per¬ 
sonnel with the necessary skills from 
other Federal agencies or through normal 
civil service appointment procedures. 

§ 12—50.306 Contracts with individual 
experts or consultants. 

§ 12-50.306-1 Method and amount of 
payment. 

The contract may provide for com¬ 
pensation at rate for time actually 
worked (e.g., amount per day, per week, 
per month, etc.), or it may provide for 
performance of a specific task at a fixed 
price, or it may provide for nominal 
compensation. The amount of rate of 
payment will be determined on a case- 
by-case basis, taking into account 
(among any other relevant factors) the 
relative importance of the duties to be 
performed, the stature of the individual 
in his specialized field, comparable pay 
for positions under the Classification Act 
or other Federal pay systems, rates paid 
by private employers, and rates previ¬ 
ously paid other experts or consultants 
for similar work. Compensation at a per 
diem rate will be no more than that per¬ 
mitted by statutory authority and nor¬ 
mally no less than $55. In addition, the 
contract may provide for such expenses 
as would be authorized for a Govern¬ 
ment employee, including actual trans¬ 
portation and per diem in lieu of sub¬ 
sistence while the expert or consultant 
is traveling between his home or place 
of business and his official duty station. 
However, no more than one round trip 
to the official duty station shall be pro¬ 
vided unless the services are rendered on 
an intermittent basis. 

§ 12-50.306-2 Benefit#. 

No benefits shall be accorded the con¬ 
tractor which are not specifically pro¬ 
vided for in the written contract. 

§ 12-50.306-3 Taxes. 

Where the individual is to render 
services, the compensation generally is 
subject to FICA (Social Security), 
FUTA (Unemployment), and Federal 
income withholding tax. It may also be 
necessary to report or withhold State in¬ 
come tax under 5 U.S.C. 84b. The con¬ 
tracting officer shall take appropriate 
steps in coordination with the cognizant 
personnel office to have deductions and 
reports made where required by law. 

§ 12—50.306—i Conflict of interest. 

The contracting officer shall assure 
himself that individual experts or con¬ 
sultants who are to render services un¬ 
der contract, familiarize themselves 
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with Executive Order 11222, May 8, 1965, 
“Standards of Conduct for Special Gov¬ 
ernment Employees,” 30 F.R. 6469 
(1965), and that they comply with it 
and with departmental regulations im¬ 
plementing it. 

§ 12-50.306-5 Ailminxtrulive treatment. 

Individual experts or consultants w f ho 
are to render personal sendees under 
contract are charged against personnel 
ceilings in the same way as experts and 
consultants employed by excepted ap¬ 
pointment. Also, the cognizant personnel 
office must maintain certain records on 
individual experts and consultants who 
render personal services. Therefore, the 
contracting officer shall effect necessary 
coordination with the cognizant person¬ 
nel office before award of a contract for 
expert or consultant services, and may 
also designate the appropriate personnel 
officer as his representative for the pur¬ 
pose of obtaining necessary data from 
the contractor for tax withholding pur¬ 
poses, for suitability investigation under 
Executive Order 10450 and for admin¬ 
istering applicable conflict of interest 
provisions. 

§ 12-50.307 Contracts with firms for ex¬ 
pert or consultant services. 

Contracts with firms for expert or 
consultant services ordinarily need deal 
only with rights and obligations as be¬ 
tween the Government and the firm, and 
need not deal with the question of com¬ 
pensation by the firm of the individuals 
it assigns to the work or with any other 
rights or obligations as between the firm 
and these individuals. 

§ 12-50.308 Contracts for stenographic 
reporting services. 

Stenographic reporting services nor¬ 
mally are provided by Federal Govern¬ 
ment employees appointed under the 
usual civil service procedures. However, 
these services may be procured by con¬ 
tract from individuals or firms pursuant 
to 5 U.S.C. 3109, or other statutory au¬ 
thority where there are variable require¬ 
ments or insufficient qualified personnel, 
and necessity or economy to the Govern¬ 
ment demands procurement by contract. 
Such contracts normally shall be written 
on an end-product basis and payment 
made according to delivered items (e.g., 
number of copies of transcript, words per 
page, etc.), and the contractor ordinarily 
shall be required to furnish the neces¬ 
sary material (typewriter, paper, bind¬ 
ings, etc.). These contracts are subject 
to all provisions of this subpart. 

§ 12—50.309 Modification of contracts. 

When supplemental agreements or 
change orders are required which sub¬ 
stantially change the basis upon which 
the justification was made, such as to 
revise substantially the scope of work 
or time limitations, or to apply addi¬ 
tional funds, authorization shall be re¬ 
quested in the same way and is subject 


to the same limitations as authorization 
to procure the total services by contract 
would have required in the first place. 

Subpart 12-50.4 —Procurement of 
Mortuary Services 

§ 12—50.400 Scope of eubpart. 

Tills subpart is applicable only to the 
Coast Guard. It sets forth procurement 
procedures peculiar to contracts for mor¬ 
tuary services (the care of remains' of 
Coast Guard personnel. 

§ 12—50.401 Procurement by con true!. 

(a) Where an existing contract for the 
care of remains is not available for Coast 
Guard use. procurement of such services 
shall be formally advertised except where 
negotiation is authorized, consistent with 
limitations and requirements set forth 
in Chapter 12B of the Coast Guard Per¬ 
sonnel Manual. 

(b) The contract format, terms and 
conditions, and clauses set forth in this 
subpart are appropriate for inclusion in 
a requirements type contract. They 
should be altered as deemed necessary by 
the contracting officer to fit a different 
contract type or procurement situation. 

§ 12—50. 402 Area of performance. 

Each contract for care of remains 
shall clearly define the geographical area 
covered by the contract. The area shall 
be determined by the activity entering 
into the contract in accordance with the 
following general guidelines. It shall be 
an area using political boundaries, 
streets, and other features as demarca¬ 
tion lines. Generally, this should be a 
size roughly equivalent to the contiguous 
metropolitan or municipal area enlarged 
to include the activities served. In the 
event the area of performance best 
suited to the needs of a particular con¬ 
tract Is not large enough to include a 
carrier terminal commonly used by 
people within such area, the contract 
area of performance shall specifically 
state that it includes such terminal as 
a pickup or delivery point. 

§ 12—50.403 Solicitation provision. 

Invitations for bids for mortuary serv¬ 
ices contracts shall contain the provision 
set forth below. This provision shall be 
appropriately modified for use in re¬ 
quests for proposals. 

Award to Single Bidder 

Subject to tiie provisions contained herein, 
award shaU be made to a single bidder. Bids 
must include unit prices for each item 
listed -in order that bids may be properly 
evaluated. Failure to do this shall require 
rejection of the entire bid. Bids shall be 
evaluated on the basis of the estimated 
quantities shown and award shall be made 
to that responsive/responsible bidder whose 
total aggregate price Is low. 

§ 12—50.404 Schedule formal. 

Set forth below is an example of a 
Schedule format suitable for use in 
solicitations: 
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Item 

No. 


Supplies, services and transportation 


Estimated 

quantity 


Unit 


Unit price Amount 


For a Type I casket, standard sire, supplies and _each._______ 

services In accordance with specifications. 

For a Type II casket, standard size, supplies and .each... 

services in accordance with si>ecifications. 

For a shipping case, standard size, in accordance.each . 

with specifications. (For use with Item 1 or 2 
above.) 

For a Type I casket, exceeding standard size, . each . 

supplies and services in accordance with 
specifications. 

For a Type II casket, exceeding standard size . each . . 

supplies and services in accordance with 
specifications. 

For shipping case, exceeding standard size, In .each. 

accordance with specifications. (To be used 
with Item 4 or 5 above.) 

For transportation of remains, in accordance .. (Loaded mile) _ 

with specifications and as provided for in 
paragraphs (b) and (c) of the “Area of Perform¬ 
ance" clause of this contraoL 


§ 12-30.405 Contract clauses. 

The following clauses shall, if appro¬ 
priate. be included In contracts for mor¬ 
tuary services. 

§ 12-50.405—1 Requirements. 

Requirements 

(a) This is a requirements contract for 
the supplies or services specified In the 
Schedule, and for the period set forth In this 
contract. Delivery of supplies or performance 
of services shall be made only as authorized 
by orders Issued in accordance with the 
clause entitled “Delivery Orders and In¬ 
voices.” The quantities of supplies or services 
specified herein are estimates only and are 
not purchased hereby. Except as may be 
otherwise provided herein, in the event the 
Government’s requirements for supplies or 
services set forth in the Schedule do not re¬ 
sult in orders in the amounts or quantities 
described as “estimated” or “maximum” in 
the Schedule, such event shall not constitute 
the basis for an equitable price adjustment 
under this contract. 

(b) The Government shall order from the 
Contractor all the supplies, services, and 
transportation set forth In the Schedule 
which are required to be purchased by the 
Government activity named herein, and the 
Contractor shall furnish to the Government 
such supplies, services, and transportation 
as may be ordered by the Contracting Officer. 
Tlie Government, however, reserves the right 
not to order supplies and services under this 
contract in Instances where the body is re¬ 
moved from the area for medical, scientific, 
or other cogent reason. In the event of an 
epidemic or other emergency, the Contractor 
shall not be required to provide services in 
excess of the capacity of his facilities. 

§ 12—50.105—2 Contract period. 

Contract Period 

Any contract awarded as a result of bids 
submitted under this Invitation for Bids 
shall extend from _ through 


§ 12—50.405—3 Area of performance. 

Area of Performance 

(a) The area of performance Is specified 
elsewhere in this contract. This contract in¬ 
cludes taking possession of the remains at 
, ne place where they are located, transport¬ 
's them to the Contractor's place of prepa¬ 
ration and transporting them thereafter to a 
Pmce designated by the Contracting Officer. 
The Contractor shall not be entitled to re¬ 
imbursement for transportation when both 
he place where the remains were located 

and the delivery point are within the area 
01 performance. 

(b) If remains are located outside the area 
1 Performance, the Government may call on 


the Contractor or obtain the services else¬ 
where. If the Government calls on the Con¬ 
tractor, the Contractor shall be paid the 
amount per mile Indicated in the Schedule 
for the number of miles required to trans¬ 
port the remains by a reasonable route from 
the point where located to the boundary of 
the area of performance. If the Government 
elects to have the remains brought into the 
area of performance by some other means, it 
may require the Contractor to perform after 
the remains are within the area of 
performance. 

(c) The Government may require the Con¬ 
tractor to deliver remains to any point 
within one hundred (100) mtles of the area 
of performance. In this case the Contractor 
shall be paid the amount per mile indicated 
in the Schedule for the number of miles re¬ 
quired to transport the remains by a reason¬ 
able route from the boundary of the area 
of performance to the delivery point. 

§ 12—50.405—4 Specification*. 

Specifications 

Armed Services Specifications. Care of Re¬ 
mains of Deceased Personnel, hereinafter 
referred to as “Specifications” are attached 
hereto and made a part of this contract. 

§ 12—50.403—5 L-sing activities. 

Using Activities 

Contracting Officers of the following activ¬ 
ities may order services and supplies under 
this contract: 


§ 12—50.403—6 Delivery order* and in¬ 
voice*. 

Delivery Orders and Invoices 

Delivery orders for supplies or services 
shall be issued by the Contracting Officer and 
shall set forth (i) the supplies or services 
being ordered, (li) the quantities to be fur¬ 
nished, (ill) delivery or performance dates, 
(iv) place of delivery or performance, (v) 
packing and shipping instructions, and (vi) 
the address to which invoices for services ren¬ 
dered under this contract shall be sent. 
Amendments to delivery orders may be made 
by the Contracting Officer issuing the order. 
Each delivery order or change order shall 
cite the funds from which payment for the 
supplies or services ordered shall be made. 

§ 12—50.405—7 Delivery and perform¬ 
ance. 

Delivery and Performance 

(a) Except as otherwise herein provided, 
the Contractor shall furnish the material 
ordered and perform the services specified 
in each case as promptly as possible but in 
no event later than thirty-six (36) hours 


after the Contractor has received notifica¬ 
tion to remove the remains, exclusive of the 
time necessary for the Government to in¬ 
spect and check results of preparation. The 
Government may, at no additional charge, 
require the Contractor to hold the remains 
for an additional period not to exceed 
seventy-two (72) hours from the time the 
remains are casketed and final inspection 
completed. 

(b) In no case will shipment be made 
until the Contractor certifies that the re¬ 
mains will be in an acceptable state of 
preservation upon final delivery. The Con¬ 
tractor shall not be responsible for notifying 
the consignee of time of arrival of shipped 
remains. 

§ 12—50.405—8 Subcontracting. 

Subcontracting 

No contract shall be made by the Con¬ 
tractor with any other party for furnishing 
any of the work or services herein contracted 
for without the written approval of the Con¬ 
tracting Officer. This provision does not ap¬ 
ply to contracts of employment between 
the Contractor and his personnel. 

§ 12—50.405—9 Additional default pro¬ 
vision. 

Additional Default Provision 

(a) This clause supplements the “De¬ 
fault” clause of this contract. 

(b) This contract may be terminated for 
default by written notice without the ten 
(10) day notice specified under paragraph 
(a) (li) of the “Default” clause if during the 
performance of this contract: 

(1) The Contractor, through circum¬ 
stances reasonably within his control or that 
of persons In his employ, performs any act 
or acts under or in connection with this con¬ 
tract, or fails in the performance of any 
service under this contract, and such acts 
or failures may reasonably be considered to 
reflect discredit upon the Coast Guard in 
fulfilling its responsibility for proper care 
of remains; 

(2) The Contractor, either by his own act 
or through persons in his employ, solicits 
relatives or friends of the deceased to pur¬ 
chase supplies or services not provided for 
under this oontract (the Contractor may 
furnish supplies or arrange for services not 
provided for under this contract, only where 
such other supplies or services are volun¬ 
tarily requested, selected and paid for by 
the representatives of the deceased): 

(3) The services, or any part thereof, to 
be performed under this contract are, with¬ 
out the written authorization of the Con¬ 
tracting Officer, performed by an Individual, 
partnership, corporation, or other person or 
business association whatsoever, other than 
the Contractor to whom this contract is 
awarded, his employees and members of the 
firm; 

(4) The Contractor refuses to perform the 
services required for any particular remains; 
or 

(6) The Contractor advertises in any way 
that he has a contract for mortuary services 
with the Government. 

(c) All other provisions of the “Default’* 
clause shall apply to a termination made 
pursuant to this “Additional Default Pro¬ 
vision” clause. 

§ 12—50.405—10 Inspection. 

Inspection 

All services, material, and workmanship 
shall be subject to inspection and test by 
representatives of the Government. For this 
purpose, the Contractor shall allow Inspec¬ 
tors and other representatives of the Con¬ 
tracting Officer free access to the plant and 
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operations at all reasonable times and shall 
furnish such facilities, supplies, and serv¬ 
ices. as may be required. 

§ 12—50.405-11 Croup interment. 

Group Interment 

Payments to the Contractor for supplies 
and services provided for remains to be in¬ 
terred as a group shall be made on the basis 
of the number of caskets furnished rather 
than on the basis of the number of persona 
in the group. 

§ 12-50.405-12 Professional require¬ 
ments. 

Professional Requirements 

The Contractor shall meet all State and 
local licensing requirements and shall fur¬ 
nish the highest quality of professional serv¬ 
ices. Preparation and transportation of re¬ 
mains shall be performed In accordance with 
all applicable Federal, State, and local health 
laws, statutes, and regulations. The Contrac¬ 
tor shall obtain and furnish all necessary 
health department and shipping permits at 
no additional cost to the Government and 
shall Insure that all necessary health depart¬ 
ment permits are In order for disposition 
of the remains. . 

§ 12—50.405—13 Facility requirements. 

Facility Requirements 

The Contractor's building shall have com¬ 
plete facilities for maintaining the highest 
standards of solemnity, reverence, and as¬ 
sistance to the family, and for prescribed 
ceremonial services. The preparation room 
shall be clean, sanitary, and adequately 
equipped. The Contractor shall have, or be 
able to obtain, catafalques, church trucks, 
and equipment for Protestant, Catholic, and 
Jewish services. The funeral home, furnish¬ 
ings, grounds and surroundings afrea shall 
be carefully maintained so as to present a 
clean and well-kept appearance. 

§ 12—50.105—14 Preparation history. 

Preparation History 

For each body prepared, or in the case of 
group interment for each casket handled, 
the Contractor shall state briefly the results 
of the embalming process on a certificate 
furnished by the Contracting Officer. 

§ 12—50.405—15 Changes. 

Changes 

The Contracting Officer may at any time, 
by a written order, and without notice to the 
sureties, If any, make changes in or additions 
to specifications, issue additional instruc¬ 
tions, require modified or additional work or 
services within the scope of the contract, 
and change the place of delivery, method of 
shipment, or the amount of Government- 
furnished property. If any such change causes 
an Increase or decrease in the cost, or in 
the time require for. the performance of this 
contract, an equitable adjustment shall be 
made In the contract price, or time of per¬ 
formance, or both, and the contract shall be 
modified in writing accordingly. Any claim 
by the Contractor for adjustment under this 
clause must be asserted within thirty (30) 
days from the date of receipt by the Con¬ 
tractor of the notification of change: Pro¬ 
vided , however , That the Contracting Officer, 
if he decides that the facts Justify such 
action, may receive and act upon any such 
claim asserted at any time prior to final pay¬ 
ment under this contract. Failure to agree 
to any adjustment shall be a dispute con¬ 
cerning a question of fact within the mean¬ 
ing of the “Disputes’* clause of this oontract. 


However, nothing In this clause shall excuse 
the Contractor from proceeding with the 
oontract as changed. 

§ 12-50.405-16 Inconsistent provisions 

Inconsistent Provisions 

In the event of any Inconsistency in the 
provisions of any exf the parts of this con¬ 
tract, the following order shall control: the 
Schedule; the oontract clauses; and the 
Specifications as in effect on the date of this 
contract. 

§ 12—50.405—17 Coordination. 

Coordination 

Necessary coordination shall be effected 
with the Contractor’s funeral director on 
all funeral arrangements, which shall in¬ 
clude the time remains will be ready for in¬ 
spection, viewing and shipment, time and 
place of religious services, time and place 
of Interment and shipping schedules, and 
final disposition of remains. 

§ 12-50.405—18 Preparation of remains 
at other than contractor’s establish¬ 
ment. 

Preparation of Remains at Other Than 
Contractor’s Establishment 

Preparation of remains at a place other 
than the Contractor’s establishment shall re¬ 
quire the concurrence of the Contracting 
Officer. 

§ 12—50.405—19 Major restorative art. 
Major Restorative Art 

The Contractor shall advise the Contract¬ 
ing Officer promptly of any need for major 
restorative art technique (restoration of 
facial contours, such as nose, ears, mouth, 
chin, etc.) required for any remains pre¬ 
pared under this contract to permit the view¬ 
ing of remains at final destination, and upon 
the direction of the Contracting Officer, 
shall perform ouch restoration. The cost of 
such restoration shall be allowed as ap¬ 
proved by the Contracting Officer. 

§ 12-50.405-20 Passenger car. 

Passenger Car 

When a passenger car is required to trans¬ 
port members of the Immediate family to 
the funeral service and. If necessary, to the 
selected terminal and return, the coot shall 
be allowed as approved by the Contracting 
Officer. 

§ 12-50.405-21 Definitions. 

Insert the clause set forth in FPR 
1-7.101-1. 

§ 12—50.405—22 Payments. 

Insert the clause set forth in FPR 
1-7.101-7. 

§ 12-50.405-23 Assignment of claims. 

Insert the clause set forth in FPR 
1-30.703. 

§ 12—50.405—24 Federal, State, and local 
taxes. 

Insert the clause set forth in FPR 
1-11.401-1. 

§ 12-50.405-25 Termination for con¬ 
venience of the Government. 

Insert the clause set forth in FPR 
1-8.705-1. 

§ 12-50.405-26 Default. 

Insert the clause set forth in FPR 
1-8.707. 


§ 12-50.405—27 Deputes. 

Insert the clause set forth in FPR 
1 - 7 . 101 - 12 . 

§ 12-50.405-28 Convict labor. 

Insert the clause set forth in FPR 
1-12.203. 

§ 12—50.405—29 Contract Work Hours 
Standards Act—overtime compenwi. 
lion. 

Insert the clause set forth in FPR 
1-12.303. 

§ 12—50.405—30 Officials not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19. 

§ 12—50.405—31 Covenant against con¬ 
tingent fees. 

Insert the clause set forth in FPR 
1-1.503. 

§ 12-50.405-32 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12-50.405-33 Equal opportunity. 

Insert the clause set forth in FPR 
1-12.803-2 under the conditions and in 
the manner prescribed therein. 

§ 12-50.405-34 Examination of records 
by Comptroller General. 

Insert the clause set forth In FPR 
1-7.101-10 in negotiated contracts. 

. §.12—50.406 Procurement by purchase 
order. 

Where no contract for mortuary serv¬ 
ices exists and the use of a purchase or¬ 
der is appropriate, such services shall be 
obtained by use of DD Form 1155 and 
DD Form 1155r, in accordance with the 
following instructions: 

(a) The "Changes” clause (paragraph 
17 of DD Form 1155r> shall be deleted 
and the "Changes” clause In DOTPR 
12-50.405-15 shall be substituted there¬ 
for. 

(b) The "Additional Default Provi¬ 
sion” clause in DOTPR 12-50.405-9 shall 
be included in the contract except it 
shall be amended: 

(1) By changing paragraph (a) there¬ 
of to read; "(a) This clause supple¬ 
ments the ‘Termination for Default' 
clause of this contract.” 

(2) By changing the first sentence of 
paragraph (b) thereof to read: "This 
contract may be terminated for default 
by written notice if during the perform¬ 
ance of this contract:”. 

(c) The following clauses shall also be 
included in the contract: 

(1) The "Specifications” clause in 
DOTPR 12-50.405-4. 

(2) The "Delivery and Performance 
clause in DOTPR 12-50.405-7. 

(3) The "Subcontracting” clause in 
DOTPR 12-50.405-8. 

(4) The "Inspection” clause in DOTPR 
12-50.405-10. 

(5) The "Professional Requirements 
clause in DOTPR 12-50.405-12. 

(6) The "Facility Requirements 
clause in DOTPR 12-50.405-13. 

(7) The "Preparation History” clause 
in DOTPR 12-50.405-14. 
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PART 12-60—CONTRACT APPEALS 

Sec. 

12-60.000 Scope of part. 

Subpart 12—60.1—Contract appeals board 

12-60.101 Establishment. 

12-60.102 Qualifications of members. 
12-60.103 Authority and duties of the 
Board and its members. 
12-60.104 Authority and duties of the 
chairman. 


Subpart 12—60.2—Contract appeal procedures 

12-60.201 General. 

12-60.202 Notice of appeal. 

12-60.203 Forwarding of appeals. 

12-60.204 Duties of the contracting offi¬ 

cer. 


12-60.205 

12-60.206 

12-60.207 

12-60.208 

12-60.209 

12-60.210 

12-60.211 

12-60.211-1 

12-60.212 

12-60.213 

12-60.214 

12-60.215 

12-60.216 

12-60217 

12-60.218 

12-60.219 

12-60.220 

12-60.221 

12-60222 

12-60.223 

12-60224 


Appellant’s election as to pro¬ 
cedure. 

Procedure for submission on 
written record. 

Conference hearing procedure. 
Pleadings. 

Motions. 

Prehearing conference. 

Service of papers. 

Notation; copy to other party. 
Depositions and discovery. 
Prehearing briefs. 

Notice of hearing; where and 
when held. 

Unexcused absence of a party. 
Nature of hearings. 
Examination of witnesses. 
Copies of papers. 

Posthearing briefs. 

Transcript of proceedings. 
Settling the record. 
Representation of parties. 
Settlement. 

Decisions. 


Authority: The provisions of this Part 
12-60 issued under 80 Stat. 931 et seq.; 49 
U.S.C. 1651 et seq. 

§ 12-60.000 Scope of part. 


(2) Other matters as directed by the 
Secretary. 

(b) In each case, the Board shall make 
a final decision which is impartial, fair, 
and just to the parties and is supported 
by the record of the case and the law. 
The member or members assigned to 
hear an appeal have authority to act for 
the Board in all matters with.respect to 
such appeal, except that the final de¬ 
cision is made by a majority of a panel of 
Board members designated by the chair¬ 
man for that purpose. No member may 
act for the Board or participate in a de¬ 
cision if he has participated directly in 
any aspect of the award or administra¬ 
tion of the contract involved. 

§ 12—60.104 Authority and duties of the 
chairman. 

The chairman is delegated authority 
over and is responsible for: 

(a) The internal organization and ad¬ 
ministration of the Board; 

(b) The receipt and custody of all 
papers and material relating to contract 
appeals: 

(c) The assignment of a member or 
members of the Board to act for the 
Board in each appeal and the assignment 
of the panel of Board members to decide 
each appeal; 

(d) The designation of an acting 
chairman during his absence, disqualifi¬ 
cation. or disability; and 

(e) The promulgation of additional or 
supplemental rules of procedure, not in¬ 
consistent with those established by the 
Secretary. 

Subpart 12-60.2—Contract Appeal 
Procedures 


This part establishes the Department 
of Transportation Contract Appeals 
Board, prescribes its functions and pro¬ 
cedures, provides for the appointment of 
a chairman and members of the Board, 
and authorizes the members of the Board 
to act. 

Subpart 12—60.1—Contract Appeals 
Board 

§ 12—60.101 Establishment. 

A Department of Transportation Con¬ 
tract Appeals Board (“Board”) is estab¬ 
lished. The Secretary of Transportation 
(“Secretary”) appoints and terminates 
the appointments of the members of the 
Board, and designates one of them as 
chairman. The Board is responsible di¬ 
rectly to the Secretary. 

§ 12-60.102 Qualification? of members. 

Each member of the Board must be 
a qualified attorney who is admitted to 
practice before the highest court of a 
State or the District of Columbia, and 
shall be a civilian employee or a commis¬ 
sioned officer of the Department. 

£ 12—60.103 Authority an«l duties of the 
Board and it? members. 

. The Board acts for the Secretary 
hi hearing and deciding; 

(D Appeals by contractors from de¬ 
cisions made by contracting officers 
under contracts which provide for such 
an appeal to the Secretary; and 


§ 12—60.201 General. 

(a) It is the intent of the rules in this 
part to provide for the just and inexpen¬ 
sive determination of appeals without 
unnecessary delay. It is the objective of 
the Board’s prelim inary procedures to 
encourage full disclosure of relevant and 
material facts, and to discourage sur¬ 
prise. Each specified time limitation is a 
maximum, and should not be fully ex¬ 
hausted if the action described can be ac¬ 
complished in a shorter period. The 
Board may extend any time limitation 
(except the time specified in the contract 
for filing the notice of appeal) for good 
cause. 

<b> For the purposes of this part— 

(1) “The parties” means the appel¬ 
lant and the contracting officer; 

(2) “Appellant” means the contractor 
who appeals; and 

(3) “Contracting officer” means the 
Government contracting officer whose 
decision is appealed, or his successor. 

(c> Ordinarily, the apellant has the 
burden of proof. 

§ 12—60.202 Notice of appeal. 

An appeal from a decision of a con¬ 
tracting officer is made by sending a writ¬ 
ten notice of appeal to the contracting 
officer addressed to the Secretary. The 
notice shall be mailed or filed within 30 
days after the date of receipt of the con¬ 
tracting officer’s decision, unless a differ¬ 
ent time is provided in the contract. The 


contractor shall sign the notice, identify 
the contract involved and the decision 
appealed from, and state that he is ap¬ 
pealing from that decision. A general let¬ 
ter of complaint objecting to some action 
taken may be considered not to be a 
notice of appeal. The notice should be 
in triplicate, specify the part or parts of 
the decision from which the appeal is 
taken, and should state the reason why 
those parts are erroneous. The notice of 
election referred to in § 12-60.205, and 
the complaint referred to in § 12-60.208, 
may be filed with, or as part of, the 
notice of appeal. 

§ 12—60.203 Forwarding of appeal?. 

Upon receiving a notice of appeal, the 
contracting officer shall endorse on the 
original and the copies the date of mail¬ 
ing, or the date of receipt if otherwise 
filed. He shall immediately send the 
notice and one copy to the Board for 
docketing. The Board shall promptly ad¬ 
vise the appellant and the contracting 
officer of the receipt of the original 
notice of an appeal (whether received 
from the contracting officer or other¬ 
wise) , and shall furnish the appellant a 
copy of the rules in this part and advise 
him of liis option of procedures. 

§ 12—60.204 Du tie? of the contracting 
officer. 

(a> Within 30 days after the first writ¬ 
ten notice to him that an appeal has been 
taken, the contracting officer shall send 
to the Board an appeal file, consisting 
of the originals or true copies of the 
following: 

(1) The findings of fact and the de¬ 
cision from which the appeal is taken, 
and the letters or other documents of 
claim in response to which the decision 
was issued; 

(2) The contract and pertinent speci¬ 
fications. plans, drawings, modifications, 
change orders, and amendments; 

(3) All correspondence between the 
parties relating to the dispute; 

(4) Transcripts of any testimony 
taken in connection with the dispute, and 
any affidavits or statements of any wit¬ 
nesses that were considered by the con¬ 
tracting officer in reaching his decision; 
and 

<5> Any additional data that the con¬ 
tracting officer may consider pertinent. 

(b> The contracting officer shall re¬ 
tain a complete copy of the appeal file, 
except for voluminous exhibits of which 
the appellant has identical copies, or 
which the appellant has had the oppor¬ 
tunity to inspect. At the time the file Is 
sent to the Board he shall so notify the 
appellant, provide him with a listing of 
its contents, and advise him that he may 
examine it at the office of the contract¬ 
ing officer or the Board. As soon as pos¬ 
sible the appellant should suggest to the 
Board any additional documentation he 
considers pertinent for inclusion in the 
appeal file. The Board may order the in¬ 
clusion of the suggested material. 

§ 12—60.205 Appellant*? election a? to 
procedure. 

(a) The appellant may elect to have 
the appeal considered upon: 
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(1) The written record, without oral 
hearing <§ 12-60.206); 

(2) A conference hearing (5 12- 
60.207) ; or 

(3) A hearing under the Board’s regu¬ 
lar procedure. 

(b) The appellant shall notify the 
chairman of the Board of his election 
within 30 days after the date he receives 
the contracting officer’s notice of trans¬ 
mittal of the appeal file under 
§ 12-60.204. 

(c) For good cause, at the timely re¬ 
quest of the contracting officer or on the 
Board’s own motion, the Board may di¬ 
rect that the parties follow either the 
conference hearing procedure or the reg¬ 
ular procedure if the appellant has 
elected to have the appeal considered 
upon the written record; or it may direct 
that the parties follow the regular proce¬ 
dure if the appellant has elected to have 
the appeal considered under the confer¬ 
ence hearing procedure. 

§ 12—60.206 Procedure for submission 
on written record. 

If the appeal is considered on the writ¬ 
ten record, the pleadings specified in 
§ 12-60.208 are not required. The appel¬ 
lant may submit to the Board any addi¬ 
tional relevant material for the record 
within 45 days after the date he receives 
the contracting officer’s notice of trans¬ 
mittal of tlie appeal file under § 12- 
GO.204. The contracting officer shall sub¬ 
mit any answering material within 30 
days after the date he receives the mate¬ 
rial submitted by the appellant. There¬ 
after the record shall be settled as pro¬ 
vided in § 12-60.221 after at least 15 days’ 
notice to the parties by the Board. The 
Board may permit the record to be sup¬ 
plemented by oral argument and by 
briefs. 

g 12—60.207 Conference hearing pro¬ 
cedure. 

(a) General. This procedure provides 
a means for hearing and deciding appeals 
which is more expeditious and informal 
than the regular procedure set forth in 
the rules in tills part. It may be of par¬ 
ticular value when the appellant regards 
only limited additional testimony and 
oral argument as necessary to sustain 
his case on the written record. 

(b) Pleadings and issues. Under the 
conference hearing procedure, pleadings 
are not required. The issues are those 
raised by the appellant’s claim letter and 
the contracting officer’s decision or those 
identified at a prehearing conference. 

(c) The hearing. The hearing con¬ 
sists of an informal conference at which 
the evidence is presented and discussed 
by tlie witnesses. The presiding Board 
member controls tlie course of the hear¬ 
ing. He may vary the order of presenta¬ 
tion so that all evidence on a particular 
issue is received at the same time and 
he may refuse to receive any evidence or 
argument on matters not directly in issue 
or any repetitive, irrelevant, prejudicial, 
or improper material. The presiding 
Board member may also develop facts, 
obtain admissions, stipulations, and con¬ 
cessions through questioning parties and 
witnesses. 


(d> Evidence and arguments—how 
presented. Evidence and argument is pre¬ 
sented by the witnesses and the parties 
without regard to the formal order of 
proof. Tlie technical rules of evidence 
do not apply, but the Board may refuse 
to consider any statements or documents 
which are not of sufficient probative 
weight as to be considered “substantial” 
evidence. Although witnesses are not sep¬ 
arately and sequentially examined and 
cross-examined, questioning and cross¬ 
questioning may be permitted when 
needed to get relevant information on 
the record or to test the credibility of 
witnesses. Evidence and argument may 
be limited to matters directly in issue. 

(e) Other rules. All of the rules in this 
part, except §§ 12-60.208 and 12-60.216 
apply to appeals considered under the 
conference hearing procedure. 

§ 12-60.208 Pleading* 

(a) Unless he elects to have the ap¬ 
peal considered on the written record or 
under the conference hearing procedure, 
the appellant shall, within 30 days after 
receipt of the contracting officer’s notice 
of transmittal of tlie appeal file under 
§ 12-60.204, file with the Board an origi¬ 
nal and two copies of a complaint set¬ 
ting forth a concise statement of each 
of his claims, alleging the basis, with 
appropriate reference to contract provi¬ 
sions, for each claim, and the dollar 
amount claimed. If the Board orders a 
complaint to be filed, the complaint shall 
be filed within the time specified in the 
Board’s order. 

<b) Within 30 days after the date of 
receipt of the complaint, the contracting 
officer shall file with the Board an origi¬ 
nal and two copies of an answer, setting 
forth a concise statement of his defense 
to each claim asserted by the appellant. 

(c) Although no particular form or 
formality is required, the complaint and 
answer shall fulfill the generally recog¬ 
nized requirements for pleading. 

§ 12-60.209 Motions. 

(a) Motions are made by filing an 
original and two copies thereof, together 
with any supporting papers, with the 
Board. Motions may also be made upon 
the record, in the presence of the other 
party, at a prehearing conference or a 
hearing. The Board shall consider any 
timely motion: 

(1) For extension of time or to cure 
defaults; 

(2) To require that a pleading be 
made more definite and certain, or for 
leave to amend a pleading; 

(3) To dismiss for lack of jurisdiction: 
to dismiss for failure to prosecute; or to 
grant summary relief because a pleading 
does not raise a justiciable issue; 

(4) For discovery, for interrogatories 
to a party, and for the taking of 
depositions; 

(5) To reopen a hearing; or to re¬ 
consider a decision; or 

(6) For any other appropriate order. 

(b) The Board may, on its own mo¬ 
tion, initiate any such action by notice 
to the parties. Unless a longer time is 
allowed by the Board, a party who re¬ 
ceives a motion shall file any answering 


material within 20 days after the date 
of receipt. The Board shall make an order 
on each motion that is appropriate and 
just to the parties, and upon conditions 
that will promote efficiency in disposing 
of the appeal. The Board may permit oral 
hearing or argument on motions, and 
may require the presentation of briefs. 
Motions to reconsider a decision must be 
made within 30 days after the date of 
receipt of the decision. 

§ 12—60.210 Prehearing conference. 

(a) The Board may. upon the request 
of either party, or upon its own motion, 
require the parties to appear for a pre- 
hearing conference to consider — 

(1) Simplification or clarification of 
the issues ; 

(2) Stipulations and admissions; 

(3) Limitations on the evidence and 
the number of witnesses whose testimony 
is to be presented; 

(4) Possibility of agreement on any of 
the issues in dispute; and 

(5) Any other matter that may aid in 
the disposition of the appeal. 

(b) The presiding Board member 
shall reduce results of the conference to 
writing. The results are a part of the 
record. 

§ 12-60.211 Service of papers. 

Except for the appeals file, a copy of 
each document and each communication 
to the Board shall be served upon the 
other party at the time it is filed with or 
sent to the Board. Service of papers shall 
be made personally or by mail. 

§ 12-60.211-1 Notation; copy to other 
party. 

Except for the appeal file, each writ¬ 
ten communication to the Board from or 
on behalf of the contracting officer or 
the appellant shall include a notation or 
statement that a copy has been served 
on or sent to the other party. The letter 
to the Board transmitting the appeal file 
shall indicate that a copy of the letter 
and a list of the documents have been 
sent to the appellant. 

§ 12—60.212 Depositions and discovery. 

(a) Depositions. (1) After an appeal 
has been docketed, the Board may, for 
good cause, order the taking of the testi¬ 
mony of any person, by deposition upon 
oral examination or written interroga¬ 
tories. A party’s application for the order 
shall specify whether the deposition is 
for (i) the purpose of discovery, or <ii) 
use as evidence. 

(2) Tlie taking of evidentiary deposi¬ 
tions will not ordinarily be ordered unless 
it appears that it is impracticable to pre¬ 
sent the witness’ testimony at the hear¬ 
ing of the appeal, or unless a hearing has 
been waived and the case submitted on 
the written record pursuant to § 12 - 60 .- 
206. Testimony taken by deposition shall 
not be considered part of the evidence in 
the hearing of an appeal unless and 
until it is offered and received in evi¬ 
dence. It shall not ordinarily be 
received in evidence if the witness caii 
testify personally at the hearing, except 
that depositions may be used to con¬ 
tradict or impeach the testimony oi 
witnesses. 
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(b) Inspection of documents. For good 
cause, the Board may order any party to 
produce and permit the inspection and 
copying or photographing of designated 
documents, not privileged, regarding any 
matter that is relevant to the appeal. 

(c) Admission of facts. For good cause 
shown, the Board may permit a party to 
serve upon the opposing party a request 
for the admission of specified facts. 

(d) Orders of the Board. The time, 
place, and manner of taking depositions, 
producing documents or making admis¬ 
sions under this section shall be governed 
by the order of the Board. 

§12-60.213 Prehearing briefs. 

Either party may file a prehearing 
brief, and the Board may require both 
parties to submit prehearing briefs. Such 
a brief should be filed at least 15 days 
before the date set for hearing. 

§ 12—60.214 Notice of hearing; where 
and when held. 

Hearings are held in Washington, D.C., 
except that, upon request seasonably 
made and upon good cause shown, the 
Board in its discretion may set the hear¬ 
ing at another location. Hearings are 
scheduled by the Board with due con¬ 
sideration to the regular order of ap¬ 
peals, the desires of the parties, the re¬ 
quirement for just and inexpensive 
determination of appeals without un¬ 
necessary delay, and other pertinent 
factors. The parties shall be given at 
least 15 days* notice of the time and 
place set for hearings. 

§ 12-60.215 Un excused absence of a 
party. 

The unexcused absence of a party at 
the time and place set for hearing does 
not delay the hearing. In such a case, 
the hearing proceeds and the case is con¬ 
sidered to be submitted on the written 
record by the absent party, as provided 
In § 12-60.206. 

§ 12—60.216 Nature of bearings. 

Hearings shall be as informal as may 
be reasonable and appropriate under the 
circumstances. Subject to the discre¬ 
tion of the presiding Board member as 
to the extent and manner of the pres¬ 
entation of such evidence, the appellant 
and the contracting officer may offer any 
relevant evidence that would be admis¬ 
sible under the generally accepted rules 
of evidence applied in the courts of the 
United States in non jury trials. In gen¬ 
eral. admissibility depends on relevancy 
and materiality. Letters or copies there- 
°f. affidavits, or other evidence may be 
admitted in the discretion of the presid¬ 
es Board member. The weight to be 
attached to evidence presented in any 
particular form is within the discretion 
or the Board, after considering the cir¬ 
cumstances of the particular case. The 
uoard may in any case require evidence 
i addition to that offered by the parties. 

s 12-60.217 Examination of witnesses. 

Witnesses before the Board may be 
examined orally under oath or affirma¬ 


tion. If the testimony of a witness is not 
given under oath the Board shall warn 
the witness that his statements are sub¬ 
ject to sections 287 and 1001 of title 18, 
United States Code, and any other pro¬ 
visions of law imposing penalties for 
knowingly making false representations 
in connection with claims against the 
United States. 

§ 12—60.218 Copies of papers. 

A true copy may be substituted for 
any book, record, paper, or other docu¬ 
ment that has been received in evidence. 
If this is done, an identical copy shall be 
furnished to the other party. 

§12—60.219 Posthearing briefs*. 

Posthearing briefs may be submitted 
upon such terms as may be agreed upon 
by the parties, or as may be directed by 
the presiding Board member. 

§ 12—60.220 Transcript of proceedings. 

Unless the Board otherwise orders, 
testimony and argument at hearings 
shall be reported verbatim. Any party to 
a hearing may buy a transcript of the 
proceedings at rates fixed by contract 
between the Board and the reporter, or 
equivalent rates if the proceedings are 
reported by an employee of the United 
States. 

§ 12—60.221 Settling the record. 

(a) A case which is heard is ready for 
decision upon receipt of transcript, or 
upon receipt of briefs when briefs are 
to be submitted. 

(b) A case submitted on the record 
pursuant to § 12-60.206 is ready for de¬ 
cision when the parties are so notified 
by the Board. At any time before the 
date that such a case is ready for deci¬ 
sion, either party may, upon good cause 
shown, supplement the record with doc¬ 
uments and exhibits that the Board con¬ 
siders relevant and material. 

<c) The Board may, upon its own mo¬ 
tion, call upon either party, with appro¬ 
priate notice to the other, for evidence 
that it considers relevant and material. 
The weight attached to any evidence of 
record is within the discretion of the 
Board. Either party may at any stage of 
the proceeding, on notice to the other 
party, question by objection the rele¬ 
vance or materiality of material in the 
record or offered into the record. 

(d) The Board record consists of the 
appeal file described in § 12-60.204 and 
any additional material filed with or 
heard by the Board, except material 
which the Board strikes or excludes. 

(e> This record is at all times avail¬ 
able for inspection by either party, upon 
reasonable prior arrangement, at the of¬ 
fice of the Board. Copies of material in 
the record may, if practicable, be fur¬ 
nished to the appellant upon payment of 
the established fees for reproduction. 

§ 12—60.222 Representation of parties. 

An individual Appellant may prosecute 
his appeal in person; a corporation, by 
an officer; a partnership or joint ven¬ 
ture, by a member; and any appellant 
may be represented by an attorney. The 


contracting officer is represented by 
Government counsel. 

§ 12—60.223 Settlement. 

A dispute may be settled at any time 
before the decision by the filing of a 
written notice by the appellant with¬ 
drawing his appeal or by written stipu¬ 
lation between the appellant and the 
contracting officer, settling the dispute. 
Proceedings may be suspended while the 
parties are considering settlement. 

§ 12—60.224 Decisions 

Written decisions of the Board shall 
be forwarded simultaneously to both 
parties. The rules of the Board and all 
final orders and decisions are open for 
public inspection at the offices of the 
Board in Washington. D.C. Decisions of 
the Board are made upon the record. 


PART 12-99—DEPARTMENTAL 
ORDERS 

Sec. 

12-99.000 Scope of part. 

DOT Order 4220.1. 

DOT Order 4200.4. 

DOT Order 4200.7. 

DOT Order 4400.3. 

Authority: The provisions of this Part 
12-99 issued under sec. 205(c), 63 Stat. 389; 
40 U.S.C. 486(c), 10 U.S.C. 2301-2314. 

§ 12—99.000 Scope of pari. 

This part contains the following De¬ 
partmental orders which pertain to 
procurement: 

(a) DOT Order 4220.1 (Subject: Pre¬ 
fixes for DOT contract numbers). 

(b) DOT Order 4200.4 (Subject: Un¬ 
solicited contract proposals). 

(c) DOT Order 4200.7 (Subject: Au¬ 
thority to make contractual commit¬ 
ments) . 

(d) DOT Order 4400.3 (Subject: Es¬ 
tablishment of Department of Transpor¬ 
tation Procurement Regulations). 

TThe Text of the Above Orders Follows 1 

DOT Order 4220.1. Subject: Prefixes for 
DOT Contract Numbers 

1. Purpose. To establish prefixes for con¬ 
tract numbers Issued by the Department of 
Transportation. 

2. Cancellation. DOT 4200.3, Prefixes for 
Department of Transportation Contract 
Numbers, dated 12-22-67. 

3. Scope. The provisions of this order ap¬ 
ply to the Office of the Secretary and the 
operating administrations. In addition, pur¬ 
suant to delegation by the National Trans¬ 
portation Safety Board (NTSB) under sec¬ 
tion 5(m) of the Department of Transpor¬ 
tation Act, this directive is applicable to 
the NTSB. 

4. Discussion. It is desirable to have con¬ 
tract numbers for contracts issued by the 
Department prefixed by letter designations 
which will clearly identify the contracts by 
the Department, and within the Department 
by component, i.e.. OST, operating admin¬ 
istration or NTSB. Standardization of the 
numbering system to this extent will aid in 
the correct referral of inquiries about, or in¬ 
formation submitted under Department 
contracts. 

5. Procedures, a. Ail contracts, exclusive 
of purchase orders, issued by the Department 
will be identified by a number or combina¬ 
tion of letters and numbers. This wiU be pre- 
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fixed by the appropriate symbols from the 
list below: 


Office of the Secretary- 

Transportation Systems Center. 

U.S. Coast Guard-— 

Federal Aviation Administra¬ 
tion — 
Federal Highway Administra¬ 
tion _ 

St. Lawrence Seaway Develop¬ 
ment Corporation- 

National Transportation 8afety 

Board_ 

Office of Supersonic Transport 

Development_ 

Federal Railroad Administra¬ 
tion _-_ 

Urban Mass Transportation 

Administration_ 

National Highway Traffic Safety 
Administration___ 


DOT-OS 

DOT-TSC 

DOT-CO 

DOT-FA 

DOT-FH 

DOT-8L 

DOT—SB 

DOT-SS 

DOT-FR 

DOT-UT 

DOT-HS 


b. Identifying contract numbers and let¬ 
ters. other than the above required prefixes, 
will be established by each component of 
the Department. To the extent the above 
prescribed prefixes Interfere with established 
control systems they may be omitted on 
purely Internal actions. 

c. When contracts ore entered into by one 
oomponent for another, pursuant to a cross- 
servicing agreement, the contract number 
prefix will be that of the oomponent for 
which the contract was prepared. 

For the Secretary of Transportation. 

Alan L. Dean, 

Assistant Secretary for Administration. 


DOT Order 4200.4, Subject: Unsolicited 
Contract Proposals 


1. Purpose. To state Department of Trans¬ 
portation policy on unsolicited contract pro¬ 
posals and prescribe procedures for their 
processing. 

2. Scope. The provisions of this order apply 
to the Office of the Secretary and the operat¬ 
ing administrations. In addition, pursuant to 
delegation by the National Transportation 
Safety Board under section 5(m) of the De¬ 
partment at Transportation Act. this direc¬ 
tive is applicable to the National Transpor¬ 
tation Safety Board. 

3. Definition. An unsolicited contract pro¬ 
posal, hereinafter referred to as an unso¬ 
licited proposal, is an offer initiated and sub¬ 
mitted to the Department of Transportation 
by a prospective contractor, without solicita¬ 
tion from the Government, with the objec¬ 
tive of obtaining a contract. 

4. Discussion. The Department of Trans¬ 
portation encourages prospective contractors 
to disclose to the Department, for purposes 
of evaluation, unique or novel ideas or con¬ 
cepts which they have originated, conceived 
or developed, and own, and which have appli¬ 
cation to the work of this Department. How¬ 
ever. it must be recognized that it is normal 
practice for the Department to develop its 
own requirements, to solicit offers or bids 
and then to contract with the source that 
offers the best value. Many unsolicited pro¬ 
posals do not. in fact, contain ideas or con¬ 
cepts which are proprietary to or owned by 
the submitter, and acceptance of proposals 
by the Department for evaluation must not 
Imply a promise to pay. a recognition of nov¬ 
elty or originality, or any restriction on the 
use of information contained therein to 
which the Government would otherwise be 
entitled, nor does the fact that a procure¬ 
ment follows receipt of or is based on an 
unsolicited proposal in and of itself Justify 
sole source procurement. 

6. Policy, a. All unsolicited proposals shall 
be processed and evaluated In an expeditious 
manner. Proposals shall be acknowledged as 
soon after receipt as possible, and submitters 


shall be advised promptly as to the ultimate 
disposition of their proposals. 

b. A proposed procurement based on an 
unsolicited proposal is subject to the same 
policies, regulations, and procedures (includ¬ 
ing those relating to sole source) as any other 
proposed procurement, and will be processed 
accordingly. 

6. Procedure, a. The head of each operating 
administration and the Chairman, National 
Transportation Safety Board, will designate a 
central office (hereinafter referred to as the 
central receiving office) for the receipt of 
unsolicited proposals. The Assistant Secretary 
for Administration will designate a central 
receiving office for those unsolicited pro¬ 
posals submitted to the Office of the Secre¬ 
tary. Each central receiving office will serve 
as a clearinghouse for unsolicited pro¬ 
posals submitted to its administration. 

It will: 

(1) Serve as the point of contact with the 
submitter; 

(2) Maintain records showing the receipt 
and status of unsolicited proposals: 

(3) Coordinate with other administrations 
when appropriate. 

b. An information copy of central office 
designations and any Implementing Instruc¬ 
tions will be furnished to the Director of 
Installations and Logistics, OST. 

c. To facilitate processing, prospective con¬ 
tractors should be urged to submit their pro¬ 
posals directly to the central receiving office, 
and to submit them whenever possible with¬ 
out restrictions on the use of technical data 
included therein. In cases where the sub¬ 
mitter wants technical data Included In the 
proposal to be used only for purposes of 
evaluation, he must specifically identify the 
data using the following endorsement: 

“The data In this proposal listed below 
shall not be used or disclosed, except for eval¬ 
uation purposes: Provided, That If a contract 
Is awarded to this submitter as a result of 
or In connection with the submission of this 
proposal, the Government shall have the 
right to use or disclose this technical data to 
the extent provided in the contract. This 
restriction does not limit the Government’s 
right to use or disclose any technical data 
which Is not proprietary to the submitter or 
is obtained from another source without re¬ 
striction. List of claimed proprietary data:'* 
(Here described in detail the material 
claimed to be proprietary—mere page refer¬ 
ence or general statements will not be 
acceptable.) 

d. Proposals submitted without a restric¬ 
tive legend and those parts of proposals sub¬ 
mitted with the above legend which are not 
described in detail in the “List of Claimed 
Proprietary Data” will be considered as free 
of all restrictions. 

e. When unsolicited proposals are re¬ 
ceived by personnel outside of the central 
receiving offices, the recipient will record 
the date of receipt and immediately for¬ 
ward the proposal to the central receiving 
office designated by his administration. 
Since a prospective contractor may get cer¬ 
tain legal rights upon the acceptance of 
a confidential disclosure of proprietary in¬ 
formation, personnel should not read those 
proposals received prior to forwarding them 
to the central receiving office for processing. 

f. Prior to the acceptance of an unsolicited 
proposal for evaluation, a letter similar to 
that set forth as Attachment 1 shall be sent 
to the submitter, stating the policies of the 
Department regarding the treatment of un¬ 
solicited proposals, and requesting an ac¬ 
knowledgement by the submitter. Pending 
receipt of the acknowledgement, the un¬ 
solicited proposal shall not be evaluated, but 
will be kept in safekeeping. If the letter for¬ 
warding the unsolicited proposal clearly In¬ 
dicates knowledge of the policies of the De¬ 
partment, an acknowledgement of receipt 


may be sent to the submitter, and evalua¬ 
tion commenced. An unsolicited proposal will 
not be accepted for evaluation wher* u 
contains a restrictive endorsement or pro¬ 
prietary notice "other than that prescribed 
in 6c. When a submitter requests return of 
his unsolicited proposal without evaluation, 
or when for whatever reason an unsolicited 
proposal is not accepted for evaluation, all 
copies of the proposal shall be returned. 

g. If a proposal accepted for evaluation 
does contain proprietary data, employees re¬ 
ceiving the proposal must not disclose to 
parties outside the Government, without the 
written permission of the submitter, any 
proprietary information contained In it. 
Such information shall be safeguarded in the 
evaluation process and given only to those 
persons having an official need for the in¬ 
formation for purposes of evaluation. 

h. After acceptance of the proposal, a 
prompt, thorough, and completely objective 
evaluation is required. If final evaluation 
cannot be accomplished within 60 days, the 
submitter shall be so notified. 

I. Prior to making a comprehensive evalu¬ 
ation of a document apparently submitted 
as an unsolicited proposal, a determination 
shall be made that the document: 

(1) Contains sufficient technical and cost 
information to enable meaningful evalua¬ 
tion; and 

(2) Does not merely offer to perform 
standard services or to provide “off-the- 
shelf” articles. 

J. If a document does not meet these re¬ 
quirements, a comprehensive evaluation 
need not be made, and the document may 
be considered and handled ns correspondence 
or advertising. In such cases a prompt reply 
shall be sent to the submitter. Indicating 
how the document is being Interpreted and 
the reason (s) for not considering it a 
proposal. 

k. Whenever a decision Is made to reject 
an unsolicited proposal, the central receiving 
office will retain one copy In a secure file, and 
all other copies will be returned to the sub¬ 
mitter. The submitter shall be informed of 
the reason (s) for rejection of his proposal. 
Consideration will be given to the possibility 
that the subject matter of the proposal may 
be of interest to another element of the De¬ 
partment. If this appears to be the case, the 
proposal should be forwarded to the central 
receiving office of the other element, and the 
submitter appropriately advised of the 
action. 

l. If after the detailed evaluation it is de¬ 
termined that a contract should be negoti¬ 
ated on the basis of the proposal, or that 
competitive proposals should be solicited to 
attain the same or similar results as sug¬ 
gested by tfte submitter, an appropriate let¬ 
ter shall be sent to the submitter. 

m. The processing of unsolicited proposals 
shall be closely coordinated with the ap¬ 
propriate offices of Counsel and Procure¬ 
ment or Contracting. 

5. Effective date. The policies set forth In 
this order are effective immediately. The 
procedures required must be instituted no 
later than March 31, 1968. 

Alan S. Boyd 
Secretary of Transportation. 

Attachment 1 to Order 4200 4 
(Text reference: paragraph 6f above 1 

Gentlemen: This Is to acknowledge re¬ 
ceipt of your unsolicited proposal of June 24. 
1967, and to advise you of the policies of 
the Department of Transportation regard¬ 
ing the treatment accorded to unsolicited 
proposals. 

The Department of Transportation en¬ 
courages prospective contractors to disclose 
to the Department, for purposes of evalu¬ 
ation, unique or novel ideas or concepts 
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which they have originated, conceived or 
developed, and own, and which have appli¬ 
cation to the work of the Department. How¬ 
ever. It must bo recognized that it is normal 
practice for the Department to develop its 
own requirements, to solicit offers or bids 
and then to contract with the source that 
offers the best value. 

Many unsolicited proposals do not, in 
fact, contain ideas or concepts which are 
proprietary to or owned by the submitter, 
and acceptance of proposals by the Depart¬ 
ment for evaluation must not imply a prom¬ 
ise to pay, a recognition of novelty or origi¬ 
nality, or any restriction on the use of infor¬ 
mation contained therein to which the Gov¬ 
ernment would otherwise be entitled, nor 
does the fact that a procurement follows re¬ 
ceipt of or is based on an unsolicited pro¬ 
posal In and of Itself Justify sole source 
procurement. 

To facilitate processing, prospective con¬ 
tractors are urged to submit their proposals 
without restrictions on the use of technical 
data included therein. 

In cases where the submitter wants tech¬ 
nical data included in the proposal to be 
used only for purposes of evaluation, he 
must specifically identify the data using 
the following endorsement: 

“The data in this proposal listed below 
shall not be used or disclosed, except for 
evaluation purposes: Provided. That if a 
contract is awarded to this submitter as a 
result of or In connection with the submis¬ 
sion of this proposal, the Government shall 
have the right to use or disclose this tech¬ 
nical data to the extent provided in the 
contract. This restriction docs not limit the 
Government's right to use or disclose any 
technical data which Is not proprietary to 
the submitter or is obtained from another 
source without restriction. List of claimed 
proprietary data:*' (Here describe in detail 
the material claimed to be proprietary—mere 
page references or general statements will 
not be acceptable). 

Proposals submitted without the above re¬ 
strictive legend, and those parts of pro¬ 
posals submitted with the above legend 
which are not described in detail in the “List 
of Claimed Proprietary Data” will be con¬ 
sidered as free of all restrictions. 

You are requested to acknowledge this 
letter, and advise whether you wish your pro¬ 
posal to be evaluated. If your proposal con¬ 
tains a restrictive endorsement or proprietary 
notice other than that prescribed above, you 
must either correct such notice or remove 
the proprietary material prior to acceptance 
of the proposal by the Department. Pending a 
re Plv from you, your proposal will not be 
accepted for evaluation, but will be held in 
safekeeping. 

Sincerely. 

Order 4200.7. Subject: Authority to Make 
Contractual Commitments 

1. Purpose. Tliis order describes the limita¬ 
tions on the authority of officers in the De¬ 
partment of Transportation (DOT) to obli¬ 
gate the Government in the award and ad¬ 
ministration of contracts. 

2. Does not apply. This order does not 
a PPly to grants-in-aid to State and local gov¬ 
ernments nor to agreements with other Fed¬ 
eral agencies, but such grants-in-ald and 
agreements 'with other Federal agencies will 
not be committed nor entered into without 
appropriate authority. 


3. Scope. The provisions of this order apply 
to the Office of the Secretary (OST) and the 
operating administrations. In addition, pur¬ 
suant to delegation by the National Trans¬ 
portation Safety Board (NTSB) under sec¬ 
tion 6(m) of the DOT Act, this directive is 
applicable to the NTSB. 

4. Authority —a. Written authority. (1) 
Statutory officials of the Department who are 
specifically authorized to bind the Govern¬ 
ment contractually may act as contracting 
officers and may delegate the authority to act 
as a contracting officer to other employees of 
the Department. 

(2) Such delegation shall be in writing 
and shall specify the limitations, if any, upon 
the authority delegated. All those acting as 
contracting officers will act strictly within 
their authority and will observe all limita¬ 
tions on their authority. 

b. Formal and informal commitments. (1) 
The contracting officer represents the Gov¬ 
ernment in procurement transactions and, 
acting within the limitations of his author¬ 
ity, is the agent of the Government to enter 
into, modify, interpret and administer con¬ 
tracts in accordance with law’s and 
regulations. 

(2) No employee of DOT, other than a 
contracting officer operating within the limi¬ 
tations of his authority, will enter Into formal 
contracts, authorize contract modifications, 
give informal contractual commitments, or 
otherwise bind, commit or obligate the Gov¬ 
ernment contractually. Informal contractual 
commitments include actions as: 

(a) Encouraging a potential contractor to 
incur costs prior to receiving a contract: 

(b) Requesting or requiring a contractor 
to make changes under a contract without 
formal contract modification; 

(c) Encouraging a contractor to incur 
costs under a cost reimbursable contract in 
excess of those costs contractually allowable; 
and, 

(d) Committing the Government to a 
course of action with regard to a potential 
contract, contract change, claim or dispute. 

c. Contracting Officer's Representatives. To 
facilitate the conduct of business, a contract¬ 
ing officer may appoint personnel as his 
authorized representatives for specific ac¬ 
tions. such as inspection, engineering or ex¬ 
pediting. Such appointments will be made 
in writing, and will clearly define the limits 
of authority. 

5. Contract discussions. A contracting 
officer or his authorized representative will 
be afforded the opportunity to participate 
in all discussions with contractors or poten¬ 
tial contractors when it is likely that a pro¬ 
posed contract, official contract interpreta¬ 
tion, or change in terms of an existing 
contract will be discussed. 

Alan S. Boyd, 
Secretary of Transportation. 

Order 4400.3, Establishment op Department 

or Transportation Procurement Regula¬ 
tions 

1. Purpose. To establish a system of pro¬ 
curement regulations for the Department of 
Transportation (DOT). 

2 . Scope. The provisions of this order ap¬ 
ply to the Office of the Secretary (OST) and 
the operating administrations. In addition, 
pursuant to delegation by the National 
Transportation Safety Board (NTSB) under 
section 5(m) of the DOT Act, this directive 
is applicable to the NTSB. 

3. Authority. The DOT Procurement Regu¬ 
lations (DOTPR) are prescribed pursuant to 


the authority of the Federal Property and 
Administrative Services Act of 1949, and 
chapter 137 of title 10 of the United States 
Code. 

4. Policy. The Federal Procurement Regu¬ 
lations (FPR’s) (Chapter 1 of Title 41 of the 
Code of Federal Regulations), as Imple¬ 
mented and supplemented by the DOTPR’s 
(Chapter 12 of Title 41 of the Code of Fed¬ 
eral Regulations), are the authorized regula¬ 
tions governing the procurement of supplies 
and services (Including oonstructlon and 
concessions) and the procurement of real 
property by lease, by DOT. These regulations 
apply to all DOT procurements made within 
and outside the United States, unless other¬ 
wise specified therein. 

5. Description of the DOTPR System, a. 
The DOTPR’s will be published for Depart¬ 
mental distribution In looseleaf form de¬ 
signed to permit interleaf Into the FPR's. To 
facilitate usage, the DOTPR will be printed 
on blue paper so as to be immediately 
distinguishable from the FPR. Those por¬ 
tions of the regulations which are considered 
to have an Imoact on the public will be 
published as Chapter 12 of Title 41, Code 
of Federal Regulations, In the daily issues of 
the Federal Register and in cumulated 
form in the Code of Federal Regulations. 

b. The DOTPR will employ the same num¬ 
bering system and nomenclature used in the 
FPR. and conform with Federal Register 
standards approved for the FPR. 

c. The DOTPR may be implemented and 
supplemented, as prescribed therein, by 
regulations Issued by the Federal Aviation 
Administration, the Federal Highway Ad¬ 
ministration. the Federal Railroad Adminis¬ 
tration. the U.S. Coast Guard, the St. 
Lawrence Seaway Development Corporation, 
the Urban Mass Transportation Administra¬ 
tion. the National Transportation Safety 
Board, and the Office of the Secretary. 

d. Portions of the DOTPR and changes 
thereto will be issued from time to time. 
Changes or additions which have limited 
duration or must be issued quickly under 
emergency circumstances will be identified 
as “Temporary DOTPR’s”. 

6 . Issuance, a. The DOTPR shall be pre¬ 
pared by the Office of Installations and 
Logistics, OST, under the authority and di¬ 
rection of the Assistant Secretary for 
Administration. 

b. The Assistant Secretary for Administra¬ 
tion shall have the authority to issue 
DOTPR’s, subject to the limitations of au¬ 
thority specified in DOT 1100.23. Department 
of Transportation Organization Manual, of 
3-7-68. 

7. Coordination. The views of the General 
Counsel, the Interested administrations and 
other offices will be solicited in the develop¬ 
ment of the DOTPR. In commenting upon 
proposed provisions for the DOTPR. the ad¬ 
ministrations will indicate the nature and 
purpose of any additional implementing or 
supplementing policy guidances which they 
propose to use at the administration level. 

8 . Distribution. The DOTPR will be dis¬ 
tributed to DOT activities as authorized by 
the Director of Installations and Logistics. 
OST. Requests for copies shall be forwarded 
to that office. Distribution will normally be 
limited to holders of the FPR’s. 

Alan S. Boyd, 
Secretary of Transportation. 

|FR Doc.72-2773 Filed 3-3-72;8:45 ami 
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